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OPENING  BRIEF  ON  BEHALF  OF 
PLAINTIFF  IN  ERROR. 

Statement  of  the  Case. 

The  plaintiff  in  error,  Maury  I.  Biggs,  was 
indicted  and  convicted  in  the  District  Court 
of  the  United  States,  in  and  for  the  Northern 
District  of  California,  for  a  violation  of  the 
Act  of  Congress  of  June  25,  1910,  (36  Stat., 
825)  designated,  in  section  8  of  the  Act,  as  the 
'^ White-slave  traffic  Act." 


The  indictment  contained  six  counts.  After 
a  trial  lasting  several  days,  the  plaintiff  in 
error  (hereinafter  designated  as  the  defend- 
ant) was  convicted  on  the  first  four  counts  of 
the  indictment.  No  verdict  was  rendered  on 
the  last  two  counts,  which,  in  law,  amounts  to 
an  acquittal  upon  those  counts.  A  conviction 
and  judgment  upon  one  of  several  counts,  with 
no  verdict  upon  the  others,  is  an  acquittal  on 
the  other  counts. 

CYC.  Vol.  12,  p.  695; 

Jolly  V.  U.  S.  170  U.  S.  402,  42  L.  Ed. 

1085; 
Dealy  v.  U.  S.  152  U.  S.  539;  38  L.  Ed. 

545. 

The  defendant  was  sentenced  to  imprison- 
ment in  the  Federal  penitentiary  at  McNeil's 
Island,  State  of  Washington,  for  the  term  of 
two  years  and  fined  in  the  sum  of  $2000.00. 
From  the  judgment  of  conviction,  he  prose- 
cutes this  writ  of  error. 

The  indictment  contains  six  counts.  The 
first  charges  the  defendant  with  transporting 
Marsha  Warrington  from  Sacramento  to  Reno 
for  the  purpose  of  debauchery  and  an  immoral 
purpose,  to-wit,  that  the  aforesaid  Marsha 
Warrington  should  be  and  become  the  concu- 
bine and  mistress  of  said  defendant. 


The  second  count  charges  that  the  defendant 
transported  Lola  Norris  from  Sacramento  to 
Reno  that  she  might  become  the  mistress  and 
concubine  of  F.  Drew  Caminetti. 

The  third  count  charges  that  the  defendant 
procured  a  ticket  for  Marsha  Warrington  from 
Sacramento  to  Reno  with  the  intent  that  she 
should  become  his  concubine  and  mistress. 

The  fourth  count  made  a  similar  charge  as 
to  buying  a  ticket  for  Lola  Norris,  with  the 
intent  that  she  should  give  herself  up  to  de- 
baucher}^  and  for  an  immoral  purpose,  to-wit, 
that  she  should  be  and  become  the  concubine 
and  mistress  of  one  F.  Drew  Caminetti. 

The  fifth  count  charged  that  the  defendant 
persuaded,  induced  and  enticed  Marsha  War- 
rington to  go  from  Sacramento  to  Reno  for 
the  purpose  of  debauchery  and  for  an  immoral 
purpose,  to-wit,  that  she  should  be  and  become 
the  concubine  and  mistress  of  the  defendant. 

The  sixth  count  charged  the  defendant  with 
persuading  and  enticing  Lola  Norris  to  go  to 
Reno  for  the  purpose  of  being  and  becoming 
the  concubine  and  mistress  of  F.  Drew  Cam- 
inetti. 

The  defendant  was  convicted  on  the  first 
four  counts.  It  should  be  explained  that,  while 
the  defendant  was  convicted  on  four  counts  of 


the  indictment,  he  was  found  guilty  of  but  two 
offenses;  one,  contained  in  counts  one  and 
three,  with  having  furnished  transportation — 
procured  a  ticket — for  Marsha  Warrington; 
and  the  other,  counts  two  and  four,  with  hav- 
ing furnished  transportation  —  procured  a 
ticket — for  Lola  Norris.  A  mere  reading  of 
the  first  four  counts  of  the  indictment,  in  con- 
nection with  the  evidence  contained  in  the  bill 
of  exceptions,  will  show  this  to  be  the  fact. 

While  not  appearing  in  the  record,  yet  it 
was  a  matter  of  such  general  information,  that 
the  Court  will  probably  take  judicial  notice  of 
the  fact,  that  the  trial  took  place  at  a  time  of 
great  excitement  manufactured  by  the  j)ress 
and  increased  for  political  purposes.  It  had 
been  vehemently  asserted  that  this  defendant 
and  Caminetti  were  pursuing  a  systematic 
course  of  taking  young  innocent  school  girls, 
against  their  will,  and  placing  them  in  houses 
of  prostitution  and  living  off  their  earnings, 
and  it  was  said  in  the  press  that  these  young 
men  had  houses  in  Reno,  Salt  Lake  City,  and 
elsewhere,  that  were  filled  with  their  victims, 
and  that  they  intended  Marsha  Warrington 
and  Lola  Norris  for  a  similar  fate.  It  was 
said  that  the  girls  bravely  resisted  their  spolia- 
tion but  were  overcome  by  brute  force.    Even 


in  the  trial  of  the  case,  as  the  Court  will  see  by 
the  record,  the  prosecution  introduced  a  bloody 
sheet  with  much  dramatic  effect  for  the  pur- 
pose of  showing  to  the  eyes  of  the  jury  how 
the  young  woman  (Lola  Norris)  had  fought 
like  a  tigress  to  preserve  her  virtue,  and  then, 
after  this  evidence  had  produced  its  effect, 
withdrew  it,  because  it  appeared  that  the  blood 
was  simply  caused  by  a  natural  event  incident 
monthly  to  females. 

It  so  happened,  as  the  Court  must  know,  as 
a  matter  of  general  laiowledge,  that  the  father 
of  young  Caminetti  had  just  been  appointed 
to  a  position  at  Washington,  taking  office  May 
1,  1913.  The  cases  would,  in  orderly  course, 
come  along  for  trial  some  time  in  July  or 
August  of  that  year,  and,  quite  naturally,  the 
father  desired  to  be  present  at  the  trial  of  his 
son.  He  tried  to  get  a  leave  of  absence  but,  as 
he  had  just  taken  office,  his  services  were  re- 
quired there  until  he  could  get  his  office  in  run- 
ning order,  and  his  chief  said  he  would  ask  the 
Attorney  General  to  request  the  United  States 
Attorney  at  San  Francisco  to  let  the  trial  be 
postponed  until  autumn,  when  the  elder  Cam- 
inetti could  get  away  from  Washington.  When 
this  request  was  communicated  to  the  United 
States  Attorney,  who  was  of  a  different  polit- 


ical  faith  from  the  administration  at  Wash- 
ington, he  sent  inflammatory  dispatches  to  the 
President,  which  of  course,  the  press  published 
in  full  and  every  one  who  was  against  the  ad- 
ministration saw  a  chance  to  make  some  polit- 
ical capital  against  the  party  in  power. 

As  stated,  while  all  these  facts,  strictly 
speaking,  do  not  appear  of  record,  still  they 
were  so  prominently  brought  before  the  public 
through  the  daily  press  and  other  sources  ap- 
parently of  an  authoritative  nature,  that  we 
feel  justified  in  alluding  to  them  in  this  pre- 
liminary statement  of  the  case. 

The  condition  in  the  case  at  bar  may  be 
somewhat  likened  to  that  which  existed  in  the 
case  of  People  v.  Becker,  Vol.  104  N.  E.  Rep. 
p.  396,  399,  where  the  Court  of  Appeals  of  New 
York  said,  speaking  through  Mr.  Justice  His- 
cock :  "I  think  the  record  and  events  of  which 
we  may  take  judicial  notice  permit  it  to  be 
stated  that  this  public  interest  and  excitement 
were  sustained  and  stimulated  by  daily  news- 
paper reports,  apparently  emanating  from 
authoritative  sources. ' ' 

FACTS. 

The  defendant,  the  evidence  shows,  was  a 
young  man  twenty-six  years  of  age,  practicing 
his  profession   of   architect   at    Sacramento. 


F.  Drew  Caminetti  was  two  years  younger  and 
was  a  clerk  in  the  State  Capitol.    Marsha  War- 
rington was  a  stenographer  working  in  Sacra- 
mento.   Lola  Norris  was  a  clerk  employed  in 
the  State  Library  at  Sacramento.     Marsha 
Warrington  was  introduced  under  an  assumed 
name  on  the  streets  of  Sacramento  to  Diggs. 
She  was  introduced  to  him  by  a  saloon-keeper 
named   Monty    Austin.      This   saloon-keeper 
owned  a  half  interest  in  a  saloon  in  Sacra- 
mento, but  before  the  trial  disposed  of  his 
interest,  left  the  State  and  was  out  of  the  State 
at  the  time  of  the  trial.    Iimnediately  upon  her 
introduction  under  these  circumstances,  Mar- 
sha Warrington  jumped  into  the  automobile 
that  Diggs  was  then  driving  and,  with  this 
Monty  Austin,  went  out  for  a  ride  visiting 
some  of  the  road  houses. 

Lola  Norris  and  Marsha  Warrington  were 
chums.  These  two,  with  the  two  young  men, 
went  out  together  on  automobile  trips,  visiting 
road  houses,  drinking,  etc. 

The  evidence  discloses  that  a  month  before 
the  trip  to  Reno  all  four  went  on  an  automobile 
trip  to  San  Francisco.  Diggs  and  Marsha 
Warrington  registered  as  man  and  wife  at  the 
Grand  Hotel  in  that  city  under  an  assumed 
name  and  occupied  a  room  together  all  night. 
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She  testified  they  had  sexual  intercourse.  The 
next  day  they  went  to  San  Jose  and  registered 
as  man  and  wife  at  the  Hotel  Montgomery, 
occupying  a  room  all  night.  Lola  Norris  and 
Caminetti  also,  at  the  same  time,  registered 
under  assumed  names  as  man  and  wife  at  the 
Grand  Hotel,  San  Francisco,  and  the  Hotel 
Montgomery,  San  Jose,  occupying  rooms  all 
night.  While  the  party  was  at  San  Jose, 
Marsha  Warrington  telephoned  to  her  mother, 
giving  a  false  excuse  as  to  their  absence. 

Without  going  into  details,  it  will  suffice  to 
say  that  the  defendant  and  Marsha  Warring- 
ton had  been  running  around  together  for  sev- 
eral months  prior  to  the  trip  to  Reno.  Both 
Diggs  and  Caminetti  were  married.  Marsha 
Warrington  knew  Mrs.  Diggs  and  had  been 
entertained  at  their  home.  Diggs  and  Cam- 
inetti were  introduced  by  the  girls  to  their 
families  under  assumed  names.  Their  conduct 
became  such  a  scandal  in  Sacramento  that  it 
reached  the  ears  of  the  wives  of  Caminetti  and 
Diggs.  Mrs.  Diggs  wrote  to  the  father  of 
Diggs  at  Berkeley,  telling  him  what  she  had 
heard  of  the  doings  of  his  son  and  her  husband. 
She  at  that  time  did  not  know  the  names  of  the 
young  women,  but  had  heard  that  her  husband 
was  running  around  with  a  young  woman. 


Upon  receiving  this  information,  the  father  of 
defendant  telephoned  to  defendant  that  he  was 

going  to  take  his  automobile  away  from  him, 
and  finally  came  to  Sacramento,  trying  to  find 
his  son  to  make  him  give  up  liis  liaison  with 
Marsha  Warrington.  He  went  to  the  saloon 
kept  by  Monty  Austin  and  threatened  to  have 
defendant  and  Marsha  Warrington  arrested, 
to  bring  them  before  the  juvenile  court  and  to 
have  the  defendant  held  by  the  court  and 
Marsha  Warrington  sent  to  a  reform  school. 
In  the  meantime  Mrs.  Caminetti,  wife  of 
Drew  Caminetti,  told  her  husband  that  she 
was  going  to  bring  him  and  the  young  women 
before  the  juvenile  court  of  Sacramento 
County.  Diggs'  father  also  told  Caminetti 
that  he  was  going  to  place  the  whole  crowd  in 
jail.  Diggs,  father  remained  for  several  days 
in  Sacramento,  trying  to  find  his  son,  the  de- 
fendant, but  the  latter  took  a  room  at  the 
Columbia  Hotel  at  Sacramento  where  he  was 
visited  by  Caminetti  and  the  young  women. 
The  women  had  been  told  that  a  reporter  on 
one  of  the  local  papers  had  written  up  the  story 
of  their  escapades  and  was  about  to  publish  it. 
Defendant's  father  returned  to  his  home  at 
Berkeley,  leaving  word  that  he  would  return 
the  following  Monday  to  have  the  young 
women  arrested. 
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The  defendant  had  his  office  in  what  is 
known  as  the  Diepenbrock  Building  in  Sacra- 
mento. The  owner  of  this  building  had  heard 
that  the  juvenile  court  was  about  to  cause  the 
arrest  of  the  defendant  and  the  women  for 
their  conduct  in  Sacramento,  and  communi- 
cated this  information  to  the  defendant. 

During  this  week  preceding  the  trip  to  Reno, 
the  defendant  was  hiding  in  the  Columbia 
Hotel  at  Sacramento,  so  as  to  escape  the  wrath 
of  his  father  who  had  come  from  Berkeley  to 
Sacramento  to  break  up  the  relations  that 
existed  between  his  son  and  Marsha  Warring- 
ton, and,  if  necessary,  to  have  them  arrested 
for  their  conduct,  and  all  four  were  harassed 
and  worried  because  their  guilty  love  had  been 
discovered.  It  appeared  to  all  that  exposure 
was  to  follow  and  not  only  that,  but  the  men 
were  likely  to  be  put  upon  probation  and  the 
young  women  sent  to  a  reform  school. 

In  their  consternation  and  mental  worry, 
the  best  thing,  it  seemed  to  them  and  to  all  of 
them,  was  to  leave  Sacramento  until  the  affair 
blew  over.  They  intended,  at  first,  to  go  to 
Los  Angeles,  but,  owing  to  the  time  of  leaving 
of  the  trains,  this  was  inconvenient,  and,  as  the 
next  train  going  to  any  distance  was  the  train 
going  to  Reno,  they  decided  to  take  that. 
There  were  two  trains  going  that  night.    They 
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were  unable  to  take  the  first,  and  the  last  train 
leaving  Sacramento  reached  Reno  the  next 
day.  They  occupied  the  same  stateroom  on  the 
train,  the  defendant  and  Marsha  Warrington 
the  lower  berth,  and  Caminetti  and  Lola  Xorris 
the  upper  berth.  When  they  reached  Reno 
they  went  to  the  public  hotel  and  took  rooms 
under  assumed  names,  living  as  man  and  wife, 
and  finally  rented  a  bungalow  in  which  they 
were  found  when  arrested. 

The  young  women  went  voluntarily.    While 
at  Reno  they  were  all  happy  together,  as  testi- 
fied to  by  the  Chief  of  Police.    Of  course,  their 
disappearance  from  Sacramento  caused  a  sen- 
sation.   The  fathers  of  the  women  applied  for 
warrants  in  the  state  courts.     They  waived 
extradition  and  came  back  to  Sacramento  vol- 
imtarily.    While  the  defendant  and  Caminetti 
were  at  Sacramento  on  the  warrants  issued  by 
the  state  court,  a  cry  was  raised  that  they 
could  be  prosecuted  under  the  *' White  Slave 
Act. ' '    Complaints  were  sworn  to  against  them 
in  San  Francisco.    They  waived  preliminary 
examination  and  a  separate  indictment  was 
filed  against  the  defendant  for  six  violations 
of  the  "White  slave  traffic  Act,"  upon  which 
he  was  tried  and  convicted  on  four  counts  of 
the  indictment. 
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From  this  brief  statement  of  facts  wMcli 
appear  more  fully  in  the  bill  of  exceptions  it 
is  apparent : 

1.  There  was  no  element  of  gain  or  com- 
merce in  the  affair. 

2.  The  man  and  woman  went  voluntarily 
from  Sacramento  to  Reno. 

3.  They  did  not  go  there  as  charged  in  the 
indictment,  that  the  woman  should  be  the  con- 
cubine of  the  man  or  for  the  purpose  of  de- 
bauchery. 

4.  Any  immorality  that  existed  had  its  be- 
ginning in  California. 

5.  They  did  not  go  from  Sacramento  to 
Reno  for  any  of  the  purposes  specified  in  the 
*' White  slave  traffic  Act,"  but  for  an  entirely 
different  purpose.  If  immorality  was  indulged 
in,  it  was  not  the  purpose  of  the  trip. 

6.  The  purpose  of  the  young  women,  in 
going  to  Reno,  was  to  escape  the  notoriety  of 
exposure  and  arrest,  and  also  imprisonment 
for  their  misconduct  at  Sacramento. 

7.  If  the  ' '  White  slave  traffic  Act ' '  is  appli- 
cable to  this  case,  it  is  applicable  to  a  case 
where  a  man  is  living  with  a  woman  in  Cali- 
fornia without  being  married  and  takes  her 
along  with  him  on  a  business  trip  outside  of 
the  state. 
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We  are  satisfied  that,  owing  to  the  errors 
committed  by  the  trial  court  in  admitting  evi- 
dence to  the  injury  of  the  defendant,  to  errors 
in  granting  and  refusing  instructions,  and  to 
the  misconduct  of  the  counsel  for  the  Govern- 
ment, a  new  trial  will  have  to  be  granted. 
Should  the  Court  grant  a  new  trial,  it  may  be 
unnecessary  to  consider  the  other  points  that 
we  urge  as  to  the  proper  interpretation  of  the 
statute  under  which  the  defendant  was  con- 
victed, and  as  to  the  requirement  that  some 
element  of  commercial  vice  must  appear  to 
justify  a  conviction. 

For  that  reason,  we  shall  argue,  first,  the 
points  which,  in  our  judgment,  necessitate  the 
granting  of  a  new  trial,  and  then  revert  to  the 
proper  interpretation  of  the  statute  sometimes 
called  the  ''Mann  Act,"  and  popularly  and 
officially  designated  as  the  ''White-slave  traffic 
Act." 
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ARGUMENT. 
I. 

THE  TRIAL  COURT  ERRED  IN 
CHARGING  THE  JURY  TO  THE  EF- 
FECT THAT  IF  HE  (DEFENDANT)  HAS 
''FAILED  TO  DENY  OR  EXPLAIN  ACTS 
OF  AN  INCRIMINATING  NATURE, 
THAT  THE  EVIDENCE  OF  THE  PROS- 
ECUTION TENDS  TO  ESTABLISH 
AGAINST  HIM,  SUCH  FAILURE  MAY 
NOT  ONLY  BE  COMMENTED  UPON 
BUT  MAY  BE  CONSIDERED  BY  THE 
JURY  WITH  ALL  THE  OTHER  CIR- 
CUMSTANCES IN  REACHING  THEIR 
CONCLUSION  AS  TO  HIS  GUILT  OR 
INNOCENCE,  SINCE  IT  IS  A  LEGITI- 
MATE INFERENCE  THAT  COULD  HE 
HAVE  TRUTHFULLY  DENIED  OR  EX- 
PLAINED THE  INCRIMINATING  EVI- 
DENCE AGAINST  HIM,  HE  AVOULD 
HAVE  DONE  SO." 

(Assignments  of  Error  Nos.  161,  162; 
Transcript  of  Record,  pp.  112-114,  264,  389, 
390,  391.) 

These  instructions  to  the  jury,  to  which 
counsel  for  defendant  objected  and  excepted, 
operated  to  the  most  serious  prejudice  of  de- 
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fendant,  and  constitutes,  we  respectfully  sub- 
mit, unquestioned  ground  for  reversal. 

It  is  to  be  noted,  in  this  connection,  that  the 
attorneys  for  the  prosecution  committed  sim- 
ilar errors  in  their  arguments  to  the  jury,  in 
urging  that  the  defendant,  by  his  failure  to 
explain  or  deny,  while  on  the  witness  stand, 
had  admitted  this  or  that  or  some  other  fact. 
(See  especially  Assignment  of  Error  No.  97; 
Transcript  of  Record,  pp.  367,  368.) 

The  error  of  the  prosecuting  attorneys,  in 
this  regard,  will  be  considered  together  with 
the  errors  of  the  trial  Judge  complained  of  by 
us  in  our  Assignments  of  Error  Nos.  161, 162. 

That  portion  of  the  charge  to  the  jury,  con- 
tain'tWg^the  erroneous  matters,  is  as  follows : 

"Affer  testifying  to  the  relations  between 
himself  and  Caminetti  and  these  girls  down  to 
the  Sunday  night  on  which  the  evidence  of  the 
Government  tends  to  show  the  trip  to  Reno 
was  taken,  he  stops  short  and  has  given  none 
of  the  details  or  incidents  of  that  trip  nor  any 
direct  statement  of  the  intent  or  purpose  with 
which  that  trip  was  taken,  contenting  himself 
by  merely  referring  to  it  as  having  been  taken, 
and  b}^  testifying  to  his  state  of  mind  for  some 
days  previous  to  the  taking  of  that  trip.  Now 
this  was  the  defendant's  privilege,  and,  being 
a  defendant,  he  could  not  be  required  to  say 
more  if  he  did  not  desire  to  do  so;  nor  could 
he  be  cross-examined  as  to  matters  not  covered 
by  his  direct  testimony.  But  in  passing  upon 
the  evidence  in  the  case  for  the  purpose  of  find- 
ing the  facts  you  have  a  right  to  take  this  omis- 
sion of  the  defendant  into  consideration.  A 
defendant  is  not  required  under  the  law  to  take 
the  witness-stand.    He  cannot  be  compelled  to 
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testify  at  all,  and  if  he  fails  to  do  so  no  infer- 
ence unfavorable  to  him  may  be  drawn  from 
that  fact,  nor  is  the  prosecution  permitted  in 
that  case  to  comment  unfavorably  upon  the 
defendant's  silence;  but  where  a  defendant 
elects  to  go  upon  the  witness-stand  and  testify, 
he  then  subjects  himself  to  the  same  rule  as 
that  applying  to  any  other  witness,  and  if  he 
has  failed  to  deny  or  explain  acts  of  an  incrim- 
inating nature  that  the  evidence  of  the  prosecu- 
tion tends  to  establish  against  him,  such  failure 
may  not  only  be  commented  upon,  hut  may  he 
considered  hy  the  jury  with  all  the  other  cir- 
cumstances in  reaching  their  conclusion  as  to 
his  guilt  or  innocence;  SINCE  IT  IS  A  LE- 
GITIMATE INFERENCE  THAT,  COULD 
HE  HAVE  TRUTHFULLY  DENIED  OR 
EXPLAINED  THE  INCRIMINATING 
EVIDENCE  AGAINST  HIM,  HE  WOULD 
HAVE  DONE  SO/'  (Transcript  of  Record, 
pp.  390-391.) 

This  charge  to  the  jury  constitutes  very 
serious  and  reversible  error,  especially  that 
portion  set  out  in  italics.  The  instructions 
themselves  do  not  state  a  correct  rule  of  law, 
and  the  giving  of  them  were  material  and  sub- 
stantial errors. 

As  stated  in  the  leading  case  of  Balliet  v. 
United  States,  129  Fed.  Rep.  689,  696: 

"We  are  satisfied  that  the  instruction  cast 
an  undue  hurden  on  the  defendant,  and  that 
it  was  also  misleading.  Moreover,  we  are  not 
able  to  say  with  certainty,  as  we  must  be  to 
uphold  the  verdict,  that  the  defendant  was  not 
prejudiced  hy  the  instruction.  The  judgment 
below  is  accordingly  reversed,  and  the  case  is 
remanded  for  a  new  trial. ' '    ( Italics  ours. ) 
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This  is  a  decision  by  tlie  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit,  and  the  in- 
struction in  that  case  is  substantially  similar 
to  the  objectionable  instructions  given  in  the 
case  at  bar.    It  was  as  follows  (at  page  695)  : 

''It  has  been  suggested  that  I  have  over- 
looked one  thing.  I  may  say  you  may  consider, 
in  determining  the  question,  the  fact  that  the 
defendant  having  gone  upon  the  witness  stand, 
if  lie  has  not  fully  explained,  or  has  not  ex- 
plained matters  which  are  material  to  the 
issues  in  this  case,  and  which  are  naturally 
within  his  hnoivledge,  you  may  consider  that 
as  a  circumstance  tending  to  show  that  the 
facts,  if  explained,  etc.,  would  bear  out  the  con- 
tention of  the  government,  and  his  failure  to 
explain  them  or  give  a  truthful  explanation  is 
against  him."    (Italics  ours.) 

The  Circuit  Court  of  Appeals  for  the  Eighth 
Circuit  said,  of  this  instruction : 

"We  have  not  been  able  to  conclude  that  tliis 
instruction  states  a  correct  rule  of  law,  or  that 
the  giving  of  it  was  not  a  material  error.  As 
we  interpret  this  instruction,  it  means  that, 
inasmuch  as  the  defendant  had  elected  to  tes- 
tify in  his  own  favor,  if  v/hile  on  the  stand  he 
had  not  fully  explained  all  matters  and  things 
material  to  the  issue  in  the  case  which  the  jury 
might  .think  were  naturally  within  his  knowl- 
edge, then  the  jury  might  conclude  that  the 
facts,  etc.,  if  he  had  indulged  in  an  explanation 
concerning  them,  would  have  borne  out  the  con- 
tention of  the  government — that  is,  shown  that 
he  was  guilt}^ — and  that  his  failure  to  explain 
was  against  him;  that  is,  would  justify  a  con- 
clusion of  guilt.    This  rule  of  law  would  put 
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the  defendant  in  a  criminal  case  in  a  peculiar 
attitude,  for  if  he  takes  the  stand  as  a  witness 
he  must  perforce  explain  every  fact  and  cir- 
cumstance which  has  been  put  in  evidence 
against  him,  as  tending  to  establish  guilt, 
which  a  jury  may  deem  material,  and  such  as 
he  could  explain,  at  the  risk  of  having  them 
conclude,  because  of  his  silence  as  respects  such 
facts  and  circumstances,  that  they  are  true  and 
that  he  is  guilty.  If  a  defendant  in  a  criminal 
case  desires  to  take  the  stand  and  contradict 
some  particular  fact  or  circumstance  that  has 
been  testified  to,  he  cannot  safely  do  so  for  fear 
of  raising  a  presumption  of  guilt  by  his  failure 
to  explain  other  facts  and  circumstances  in  evi- 
dence which  the  jury  may  happen  to  regard  as 
material  and  may  think  the  accused  could  ex- 
plain. The  federal  statute  (Act  March  16, 
1878,  c.  37,  20  Stat.  30  [U.  S.  Comp.  St.  1901, 
p.  660])  provides,  in  substance,  that  a  person 
charged  with  an  offense  ''shall  at  his  own  re- 
quest but  not  otherwise,  be  a  competent  wit- 
ness. And  his  failure  to  make  such  request 
shall  not  create  any  presumption  against  him. ' ' 
When  the  defendant  in  a  criminal  case,  in  com- 
pliance with  this  statute,  waives  his  constitu- 
tional privilege  by  taking  the  witness  stand,  he 
occupies  the  attitude  of  any  other  witness,  and 
may  be  cross  examined  like  an  ordinary  wit- 
ness, and  to  the  same  extent.  Fitzpatrick  v. 
United  States,  178  U.  S.  304,  315,  20  Sup.  Ct. 
944,  44  L.  Ed.  1078.  The  federal  statute  does 
not,  like  the  statutes  of  some  states  (vide  Rev. 
St.  Mo.  1899,  Sec.  2637),  expressly  provide  that 
the  examination  of  the  accused  shall  be  limited 
to  the  matters  testified  to  on  his  direct  exam- 
ination, but  we  apprehend  that  it  should  be  so 
limited,  because  that  is  the  general  rule  which 
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obtains  in  the  federal  courts  relative  to  the 
cross  examination  of  all  witnesses  except,  when 
the  rule  is  relaxed,  as  it  sometimes  is,  on 
grounds  of  convenience  or  necessity.  Hough- 
ton V.  Jones,  1  Wall.  702,  706,  17  L.  Ed.  503; 
Wills  V.  Eussell,  100  U.  S.  625,  626,  25  L.  Ed. 
607;  Montgomery  v.  Aetna  Life  Ins.  Co.,  38 
C.  C.  A.  553,  97  Fed.  913 ;  Goddard  v.  Crefield 
Mills,  21  C.  C.  A.  530,  75  Fed.  818;  Safter  v. 
United  States,  31  C.  C.  A.  1,  87  Fed.  329.  It  is 
also  doubtless  true  that,  when  a  defendant  in 
a  criminal  case  takes  advantage  of  the  statute 
and  testifies  in  his  own  favor,  the  government 
may  comment  on  his  testimony  and  draw  infer- 
ences therefrom  as  freely  as  if  he  were  an 
ordinary  witness  and  not  the  accused.  It  is 
only  where  the  accused  fails  to  testify  that  the 
statute  prohibits  unfavorable  comment  and 
attempts  to  create  a  presumption  against  him 
because  he  has  not  done  so.  Conceding  this 
much,  we  are  nevertheless  of  opinion  that  the 
instruction  in  question  went  too  far,  in  that  it 
required  the  accused  to  explain  every  fact  and 
circumstance  which  had  been  introduced 
against  him,  and  gave  to  them  additional  pro- 
bative force  because  he  had  not  done  so  or 
attempted  to  do  so.  Furthermore,  it  left  the 
jury  at  full  liberty  to  determine  what  matters 
which  had  been  given  in  evidence  were  "mate- 
rial to  the  issues  in  the  case,"  without  direc- 
tions on  that  point,  and  equal  liberty  to  deter- 
mine what  matters  were  "naturally  within  his 
knowledge"  and  susceptible  of  explanation. 
The  testimony  in  the  case  had  taken  a  very 
wide  range  and  covered  a  considerable  period 
of  time.  While  on  the  stand  some  facts  and 
circumstances  that  had  been  introduced  in  evi- 
dence may  have  been  overlooked  by  the  accused 
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or  by  his  counsel,  and  lie  may  not  have  been 
interrogated  with  respect  thereto  for  that 
reason,  or  they  may  have  been  regarded  as  of 
no  importance,  or  the  circumstances  may  have 
been  of  a  character  which  admitted  of  no  fur- 
ther explanation,  being  in  themselves  such  cir- 
cumstances as  the  jury  could  ignore  or  draw 
such  inferences  therefrom  as  they  thought 
proper.  And  yet  the  instruction  was  of  a 
nature  which  permitted  the  jury  to  draw  un- 
favorable inferences  against  the  accused,  be- 
cause in  the  course  of  his  examination  he  had 
not  alluded  to  every  fact  and  circumstance 
already  in  evidence,  and  given  an  explanation 
thereof  consistent  with  his  innocence.  We  are 
satisfied  that  the  instruction  cast  an  undue 
burden  on  the  defendant,  and  that  it  was  also 
misleading.  Moreover,  we  are  not  able  to  say 
with  certainty,  as  we  must  be  to  uphold  the 
verdict,  that  the  defendant  was  not  prejudiced 
by  the  instruction. 

'^The  judgment  beloiv  is  accordingly  re- 
versed, and  the  case  is  remanded  for  a  new 
trial.''    (Italics  ours.) 

In  a  concurring  opinion.  Circuit  Judge  San- 
born was  even  more  forcible  in  his  criticism  of 
the  instruction  in  that  case  and  went  further 
than  the  judges  who  delivered  the  majority 
opinion  would  go.    The  learned  Judge  said : 

* 'I  concur  in  the  result,  and  in  the  opinion 
in  this  case,  with  this  exception :  The  opinion 
contains  the  statement  that  it  is  the  general 
rule  in  the  federal  courts  relative  to  the  exam- 
ination of  all  witnesses,  except  when  the  rule 
is  relaxed,  as  it  sometimes  is,  on  grounds  of 
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convenience  or  necessity,  that  tlie  cross  exam- 
ination must  be  limited  to  the  matters  testified 
to  upon  the  direct  examination  of  the  witness. 
I  concede  the  general  rule,  but  I  do  not  under- 
stand that  it  is  discretionary  with  the  federal 
courts  to  relax  the  rule,  on  the  ground  of  con- 
venience or  necessity,  so  far  as  to  permit  a 
cross  examiner  to  cross-examine  a  witness,  pro- 
duced by  his  opponent,  upon  subjects  not  ger- 
mane to  those  upon  which  he  was  examined  in 
chief.  Resurrection  Gold  Mining  Co.  v.  For- 
tune Gold  Mining  Co.  (C.  C.  A.)  129  Fed.  668; 
Houghton  V.  Jones,  1  Wall,  702,  706,  17  L.  Ed. 
503;  Montgomery  v.  Aetna  Life  Ins.  Co.  97 
Fed.  913,  916,  38  C.  C.  A.  553,  557 ;  Safter  v. 
U.  S.  87  Fed.  329,  330,  31  C.  C.  A.  1,  2;  Mine  & 
Smelter  Supply  Co.  v.  Parke  &  Lacy  Co.  107 
Fed.  881,  884,  47  C.  C.  A.  34,  36;  1  Greenleaf 
Ev.  Sec.  445 ;  Hopkinson  v.  Leeds,  78  Pa.  396 ; 
Fulton  V.  Bank,  92  Pa.  112, 115.  A  rule  which 
may  be  relaxed  by  the  court  when  in  its  opinion 
it  is  necessary  or  is  convenient  to  relax  it  is  no 
rule  at  all.  Such  an  exception  is  the  abroga- 
tion of  the  rule  because  it  leaves  its  controlling 
force  and  effect  in  every  case  to  the  discretion 
of  the  trial  court.  In  my  opinion  the  rule  has 
not  been  so  abrogated  by  the  federal  courts, 
and  it  ought  not  to  be  so  destroyed.  This  rule 
rests  upon  a  sound  reason,  which  varies  not,  at 
the  discretion  of  the  court,  by  reason  of  con- 
venience or  necessity.  It  exists  because  a  wit- 
ness during  his  cross  examination  is  the  wit- 
ness of  the  party  who  calls  him,  and  not  the 
witness  of  the  party  who  cross  examines.  Wil- 
son V.  Wagar,  26  Mich.  452,  458;  Campau  v. 
Dewey,  9  Mich.  381.  The  cross  examiner  has 
the  right  to  bind  his  opponent  by  the  testimony 
of  the  witness  upon  cross  examination  relative 
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to  every  subject  concerning  whicli  his  opponent 
examined  him  in  the  direct  examination.  But 
he  has  no  right  to  bind  his  opponent  by  the 
testimony  of  the  witness  during  the  cross 
examination  upon  subjects  relative  to  which 
his  oj)ponent  did  not  examine  him.  If  he 
would  examine  the  witness  upon  such  subjects, 
he  may  and  he  must  make  him  his  own  witness, 
and  stand  sponsor  for  the  truth  of  his  testi- 
mony. It  is  discretionary  with  the  court  to 
permit  the  cross  examiner  to  do  this  at  the 
time  he  is  conducting  the  cross  examination, 
because  the  time  and  the  manner  of  the  trial 
are  within  the  discretion  of  the  court.  It  is 
discretionary  with  the  trial  court  to  permit 
leading  questions  to  be  put  to  a  hostile  witness 
upon  his  direct  examination.  But  in  the  fed- 
eral courts  the  line  of  demarcation  wliich 
limits  a  rightful  cross  examination  is  clear  and 
well  defined.  It  is  the  line  between  subjects 
relative  to  which  the  witness  was  examined 
upon  the  direct  examination  and  those  con- 
cerning which  he  was  not  required  to  testify. 
It  exists  because  within  that  line  the  party  who 
calls  the  witness  stands  sponsor  for  the  truth 
of  his  testimony,  while  without  that  line  he 
does  not.  It  does  not  vary  with  any  con- 
venience or  necessity  of  court  or  counsel,  be- 
cause no  convenience  or  necessity  can  be  con- 
ceived of  which  would  not  enable  the  cross 
examiner  to  make  the  witness  his  own  and  take 
the  chance  of  his  testunony.  For  these  reasons 
I  adhere  to  the  general  rule  upon  this  subject, 
but  am  unable  to  concede  the  correctness  of 
the  exception  thereto  stated  in  the  opinion." 

These  able  opinions  of  the  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit,  in  the  case 
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of  Balliet  v.  United  States,  are  most  convinc- 
ing and  are  directly  applicable  to  the  case  at 
bar.  While  the  phraseology  of  the  erroneous 
instruction  in  the  case  cited  is  somewhat  differ- 
ent from  those  involved  in  the  case  at  bar,  still 
the  instructions  amount  to  substantially  the 
same  thing.  In  the  case  cited,  the  jury  was 
instructed  that  "if  he  has  not  fully  explained, 
or  has  not  explained  matters  which  are  mate- 
rial to  the  issue  in  this  case,  and  which  are 
naturally  tvithin  his  knowledge,  you  may  con- 
sider that  as  a  circumstance  tending  to  show" 
etc.,  "AND  HIS  FAILURE  TO  EXPLAIN 
THEM  OR  GIVE  A  TRUTHFUL  EXPLA- 
NATION IS  AGAINST  HIM'';  and,  in 
the  case  at  bar,  the  jury  was  instructed  that 
"if  he  (defendant)  has  failed  to  deny  or  ex- 
plain acts  of  an  incriminating  nature,  that  the 
evidence  of  the  prosecution  tends  to  establish 
against  him,  such  failure  may  not  only  be  com- 
mented upon  but  may  be  considered  by  the  jury 
with  all  the  other  circumstances  in  reaching 
their  conclusion  as  to  his  guilt  or  innocence; 
SINCE  IT  IS  A  LEGITIMATE  INFER- 
ENCE THAT,  COULD  HE  HAVE  TRUTH- 
FULLY DENIED  OR  EXPLAINED  THE 
INCRIMINATING  EVIDENCE  AGAINST 
HIM,  HE  WOULD  HAVE  DONE  SO/' 
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Both  of  these  instructions  practically 
charged  the  jury  that  the  failure  of  the  accused 
to  explain  or  deny  was  a  circumstance  indica- 
tive of  guilt.  Not  only  are  such  instructions 
erroneous  hut,  as  was  pointed  out  in  the  case 
of  Balliet  v.  United  States,  they  are  mislead- 
ing. In  the  case  cited,  the  instruction  ''left 
the  jury  at  full  liberty  to  determine  what  mat- 
ters which  had  been  given  in  evidence  were 
'material  to  the  issues  in  the  case,'  without 
directions  on  that  point,  and  equal  liberty  to 
determine  what  matters  were  'naturally  within 
his  knowledge'  and  susceptible  of  explana- 
tion. ' '  In  the  instructions  involved  in  the  case 
at  bar,  the  trial  Judge  made  no  attempt  what- 
ever to  direct  the  jury  as  to  what  matters  were 
"acts  of  an  incriminating  nature  that  the  evi- 
dence of  the  prosecution  tends  to  establish 
against  him. ' '  This  left  the  jury  at  full  liberty 
to  determine  what  were  "acts  of  an  incrim- 
inating nature  that  the  evidence  of  the  prose- 
cution tends  to  establish  against  him." 

The  testimony  in  the  case  at  bar  had  taken 
a  wide  range  and  covered  a  considerable  period 
of  time.  The  trial  covered  practically  two 
weeks,  consuming  ten  actual  court  daj^s. 
About  thirty  witnesses  were  examined  on  both 
sides.  The  transcript  of  the  testimony,  exclud- 
ing arguments  of  counsel  and  the  charge  of  the 


25 

Court  to  the  jury,  amounted  to  690  pages  of 
typewritten  matter.  The  trial  Judge  admitted 
a  great  deal  of  testimony  for  the  purpose  of 
thi'owing  light  upon  the  relations  of  the  de- 
fendant with  Marsha  Warrington,  and  also 
upon  the  relations  of  F.  Drew  Caminetti  with 
Lola  Norris,  for  a  considerable  time  previous 
to  their  departure  from  Sacramento  on  the 
trip  to  Reno.  The  trial  Court  permitted  the 
prosecution  to  exploit  very  fully  the  occur- 
rences attending  the  trip  from  Sacramento  to 
Reno  as  v/ell  as  what  transpired  after  the 
arrival  at  Reno  and  during  the  occupancy  of 
the  quartet  in  the  bungalow  at  Reno  up  to  the 
time  of  their  arrest  by  the  California  State 
authorities,  and  even  after  their  arrest,  down 
to  the  time  of  their  return  to  Sacramento.  It 
is  inconceivable  that  the  jury  could  have  intel- 
ligently selected  from  this  mass  of  evidence  all 
those  ' '  acts  of  an  incriminating  nature  that  the 
evidence  of  the  prosecution  tends  to  establish 
against  him,"  and  which,  it  was  claimed,  he, 
the  defendant,  had  failed  to  deny  or  explain, 
without  some  specific  directions  on  the  subject 
by  the  trial  Judge,  in  connection  with  the 
giving  of  these  particular  instructions ,  of 
which  the  defendant  now  complains. 
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But,  aside  from  the  instructions  being  7nis- 
Icading,  as  above  pointed  out,  they  were  rad- 
ically erroneous.  They  were  violative  of  the 
defendant 's  constitutional  right  not  to  be  com- 
pelled to  be  a  witness  against  himself;  they 
were  violative  of  the  presumption  of  defend- 
ant's innocence;  they  were  subversive  of  the 
doctrine  of  reasonable  doubt,  to  which  the  de- 
fendant was  entitled;  they  practically  shifted 
and  placed  the  burden  of  proof  upon  him ;  they 
placed  an  undue  burden  upon  him;  the  jury 
was  practically  instructed  that  his  failure  to 
explain  or  deny  matters,  as  to  which  it  appears, 
however,  he  was  not  asked  a  single  question 
either  on  direct  or  cross  examination,  was  a 
circumstance  indicative  of  guilt. 

Article  V  of  the  Amendments  to  the  Consti- 
tution of  the  United  States  expressly  provides 
that  : 

**  No  person  *  *  *  shall  be  compelled  in 
any  criminal  case  to  be  a  witness  against  him- 
self." 

The  Act  of  Congress  of  March  15,  1878  (20 
Stat,  at  L.  30,  Chap.  37)  provides: 

"That  in  the  trial  of  all  indictments,  infor- 
mation, complaints,  and  other  proceedings 
against  persons  charged  with  the  commission 
of  crimes,  offenses  and  misdemeanors,  in  the 
United  States  courts,  territorial  courts,  and 
courts-martial,  and  courts  of  inquiry,  in  any 
state  or  territory  including  the  District  of 
Columbia,  the  person  so  charged  shall,  at  his 
own  request,  but  not  otherwise,  be  a  competent 
witness.  And  his  failure  to  make  such  request 
shall  not  create  any  presumption  against  him." 
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Boyd  V.  United  States,  116  U.  S.  616. 
It  is  elementary  and  fundamental  law  of  the 
land  that  a  person  accused  of  crime  is  pre- 
sumed to  be  innocent. 

Cofan  V.  United  States,  156  U.  S.  432; 

Kirby  V.  United  States,  174  U.  S.  47. 
The  burden  of  proof  is  always  upon  the 
prosecution.  This  burden  of  proof  never 
shifts  in  a  criminal  case.  The  issue  is  always 
single,  and  it  relates,  not  to  the  defendant's 
innocence,  but  to  his  guilt. 

Coffin  V.  United  States,  156  U.  S.  432; 

McKnight  v.  United  States,  115  Fed. 
Rep.  972; 

Balliet  v.  United  States,  129  Fed.  Rep. 
689; 

People  V.  McWhortar,  93  Mich.  641 ; 

Baker  v.  State,  80  Wis.  421. 
The  prosecution  may  adduce  evidence  suffi- 
cient to  establish  guilt,  but  the  defendant  is 
not  called  upon  to  aid  them.  Wlien  the  prose- 
cution rests,  the  case  must  be  made  out.  If 
then  a  conviction  is  not  justified,  the  failure  of 
the  defendant  further  to  weaken  the  already 
weak  case  of  the  prosecution  will  not  strength- 
en it.  The  requirement  that  his  guilt  shall  be 
established  beyond  a  reasonable  doubt,  and 
that    he    shall   be    presumed    innocent   until 
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proven  guilty,  are  safe-guards  which  our  law 
has  wisely  thrown  about  every  person  charged 
with  crime,  hut  they  tvere  each  of  them  denied 
to  the  defendant  in  this  case  hy  the  erroneous 
instructions  above  set  out. 

In  the  United  States  Courts  and  in  the 
Courts  of  some  of  the  states,  independently  of 
statute,  and  especially  in  California,  the  right 
of  cross  examination  is  restricted  to  matters 
inquired  of  in  chief. 

12CYC.  577,  578; 

People  V.  McGunziel,  41  Cal.  429 ; 

People  V.  Sanders,  114  Cal.  246 ; 

State  V.  Elmer,  115  Mo.  401 ;  22  S.  W. 
369; 

State  V.  Fairland,  121  Mo.  137 ; 

State  V.  Baldsoer,  88  Iowa,  55 ; 

Balliet  v.  United  States,  129  Fed.  689; 

United  States  v.  Mullaney,  32  Fed.  370 ; 

Sec.  13,  Art.  1,  Constitution  of  Cal. ; 

Sec.  1323  Penal  Code  of  California. 
In  the  case  of  United  States  v.  Mullaney, 
just  cited,  Mr.  Justice  Brewer  said:  ''Of 
course,  cross-examination  is,  in  the  Federal 
Courts,  limited  to  the  matter  of  the  direct 
examination,  and  cannot  extend  beyond  the 
facts  and  circumstances  which  are  a  part  of 
or  connected  directly  with  the  subject  matter 
of  the  direct  testimony." 
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Wherever  this  rule  obtains,  and  this  rule 
obtains  in  both  the  Federal  and  State  courts 
in  California,  it  is  held  that  the  defendant 
waives  no  right  and  surrenders  no  presump- 
tion in  going  upon  the  stand,  except  as  to 
matters  testified  to  in  chief.  As  to  these,  he 
may  be  fully  cross  examined  as  any  other  wit- 
ness may  be.  If  he  testifies  falsely,  or  fails  or 
refuses  to  answer  proper  questions  put  to  him 
on  cross-examination,  he  must  bear  the  conse- 
quences. His  manner  upon  the  stand,  his  de- 
meanor in  answering  questions,  his  hesitancy, 
his  frankness,  his  failure  to  deny  or  explain 
matters  as  to  which  he  is  asked  proper  ques- 
tions on  cross-examination,  these,  and  other 
matters  going  to  his  credibility,  may  undoubt- 
edly be  adverted  to  and  commented  upon  by 
the  attorneys  for  the  prosecution  as  well  as 
by  his  own  counsel  in  their  arguments  to  the 
jury.  Where,  however,  he  does  not  go  into  a 
subject,  where  he  does  not  testify  at  all  as  to  a 
particular  matter,  where  he  leaves  it  as  the 
prosecution  left  it,  the  case  as  made  against 
him  derives  no  support  from  his  silence.  The 
fact,  therefore,  that  defendant  went  upon  the 
stand  in  this  case  did  not  justify  the  instruc- 
tions complained  of. 

The  rule  is  thus  summarized  in  CYC,  Vol. 
12,  pp.  577,578: 
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**In  those  States  where  the  accused  is  subject 
to  cross-examination  only  as  to  those  matters 
testified  to  on  his  direct  examination,  the  pros- 
ecution cannot  comment  ui^on  Ms  silence  on 
cross  examination  as  to  matters  not  touched 
upon  in  direct  examination/' 

See  also  Cooley  Const.  Lim.  (6th  ed.), 

384-386; 
State  V.  Lurch,  12  Oregon  99 ; 
State  V.  Graves,  95  Mo.  510 ; 
People  V.  O'Brien,  66  Cal.  602 ;       • 
Gale  V.  People,  26  Mich.  157 ; 
Fitzpatrick  v.  U.  S.,  178  U.  S.  304; 
Balliet  v.  United  States,  129  Fed.  Rep. 

689. 

As  to  his  examination  and  cross  examina- 
tion, the  defendant  stood  as  any  other  witness 
in  the  case,  but  he  was  still  within  the  protec- 
tion of  the  Constitution,  and  not  required  to 
furnish  evidence  against  himself. 

It  is  clear  that  the  prosecuting  attorneys 
had  no  right  to  interrogate  defendant  concern- 
ing anything  not  relevant  to  his  examination 
in  chief,  and  for  the  stronger  reason,  the  trial 
Judge  had  no  right  to  comment  or  instruct 
where  the  prosecutor  could  not  inquire,  and 
the  jury  should  not  have  been  directed  to 
draw  adverse  inferences  from  a  reserve  which 
the  law  holds  sacred  against  intrusion. 
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The  instruction  then,  finds  no  excuse  in  the 
fact  that  the  defendant  took  the  witness  stand, 
and,   in   addition   to   the   objections   already 
urged,  there  is  the   grave   objection  that  it 
practically  shifted  and  placed  the  burden  of 
proof  upon  him  and  called  upon  him  to  excul- 
plate   himself.      Stripped   of   its   excusatory 
qualification   and   its   repetitions,   it   charges 
baldly:    "If  the  defendant  has  failed  to  deny 
or  explain  acts  of  an  incriminating  nature, 
that  the  evidence  of  the  prosecution  tends  to 
establish  against  him,  such  failure  may  not 
only  be  commented  upon,  but  may  be  consid- 
ered by  the  jury  in  connection  with  all  the 
other  circumstances  in  reaching  their  conclu- 
sion as  to  his  guilt  or  innocence;"  in  effect, 
instructing  the  jury  that  failure  to  explain  or 
deny  would  bear  out  the  contention  of  the 
Government  and  indicate  the  guilt  of  the  de- 
fendant. 

Failure  to  explain  can  be  against  any  one 
only  when  there  is  an  obligation  to  explain. 
To  found  an  adverse  presumption  upon  such 
failure  is  to  impose  an  obligation  to  explain. 
The  party  is  forced  to  testify.  Though  silent, 
he  speaks  in  condemnation  of  himself.  In  this 
case  the  facts  shown  did  not,  as  matter  of  law, 
prove  the  guilt.    That  remained  a  question  of 
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fact  to  be  determined  in  view  of  the  inherent, 
natural  tendency  of  the  facts  upon  the  one 
side,  and  against  this  was  always  to  be  consid- 
ered, even  though  there  was  nothing  more,  the 
presumption  of  defendant's  innocence.  This 
presumption  was  evidence  in  favor  of  the 
accused. 

Cofeey  V.  U.  S.,  156  U.  S.  432 ; 
Kirby  v.  United  States,  174  U.  S.  47. 

We  deu}^  that  from  defendant's  silence  on 
any  particular  matter  or  matters  any  pre- 
sumption whatever  was  to  be  indulged  against 
him.  Had  he  not  taken  the  stand  at  all,  there 
would  be  no  doubt  as  to  this.  But  the  Court 
assumed  that,  because  he  went  upon  the  wit- 
ness stand,  he  must  fully  deny  or  explain 
every  act  of  an  incriminating  nature^  that  the 
evidence  of  the  prosecution  tended  to  establish 
against  him,  and  if  he  did  not,  that  this  was 
to  be  considered  by  the  jury  in  connection  with 
all  the  other  circumstances  in  reaching  their 
conclusion  as  to  his  guilt  or  innocence.  This 
was  practically  shifting  the  burden  of  proof 
on  the  defendant  and  was  placing  an  undue 
burden  on  him,  and  was  deeply  prejudicial  to 
his  substantial  rights. 

It  is  to  be  observed,  from  the  record,  that 
the  defendant  answered  every  question  put  to 
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him  on  his  examination  in  chief  and  in  cross- 
examination  which  the  Court  permitted  him 
to  answer.  He  was  not  silent  as  to  anything. 
They,  presumably,  examined  him  as  far  as 
they  thought  necessary,  and  if,  by  inadvert- 
ence, or  oversight,  or  misconception  of  what 
was  material,  they  omitted  anything,  no  pre- 
sumption should  be  indulged  against  him. 

But  the  defendant,  having  the  right  to  re- 
main silent  altogether  and  there  being  no  pre- 
sumption against  him  because  of  his  silence, 
what  was  the  consequence  of  his  testifying  at 
all  ?  Simply  this — he  put  himself  in  the  posi- 
tion of  a  witness  and  exposed  himself  to  proper 
cross-examination. 

The  leading  case  of  Fitzpatrick  v.  U.  S., 
173  U.  S.  304,  44  L.  Ed.  1078,  1083,  clearly 
lays  down  this  rule  and  points  out  the  line  of 
demarcation  between  matters  upon  which  it 
is  proper  to  cross  examine  a  defendant  and 
matters  which  it  is  not  proper.  It  lays  down 
the  well-settled  rule  that  the  cross-examination 
of  a  defendant,  like  any  other  witness,  is  lim- 
ited to  the  ^natters  inquired  of  on  direct  exam- 
ination, and  that  it  is  only  in  a  case  of  a  refusal 
by  a  defendant  to  answer  a  proper  question  put 
upon  cross-examination  that  that  is  a  proper 
subject  of  comment  to  the  jury.  The  Supreme 
Court  used  the  following  language : 
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*' Where  an  accused  party  waives  his  consti- 
tutional privilege  of  silence,  takes  the  stand  in 
his  own  behalf  and  makes  his  own  statement, 
it  is  clear  that  the  prosecution  has  a  right  to 
cross-examine  upon  such  statement  with  the 
same  latitude  as  would  he  exercised  in  the  case 
of  an  ordinary  witness,  as  to  the  circum- 
stances connecting  him  with  the  alleged  crime. 
While  no  inference  of  guilt  can  be  drawn  from 
his  refusal  to  avail  himself  of  the  privilege  of 
testifying,  he  has  no  right  to  set  forth  to  the 
jury  all  the  facts  which  tend  in  his  favor  with- 
out laying  himself  open  to  a  cross-examination 
upon  these  facts.  The  witness  having  sworn 
to  an  alihi,  it  was  perfectly  competent  for  the 
government  to  cross-examine  him  as  to  every 
fact  which  had  a  bearing  upon  his  where- 
abouts upon  the  night  of  the  murder,  and  as 
to  what  he  did  and  the  persons  with  whom  he 
associated  that  night.  Indeed,  we  know  of  no 
reason  why  an  accused  person  who  takes  the 
stand  as  a  witness  should  not  be  subject  to 
cross-examination  as  other  witnesses  are.  Had 
another  witness  been  placed  upon  the  stand 
by  the  defense,  and  sworn  that  he  was  with  the 
prisoner  at  Clancy's  and  Kennedy's  that 
night,  it  would  clearly  have  been  competent  to 
ask  what  the  prisoner  wore,  and  whether  the 
witness  saw  Corbett  the  same  night  or  the 
night  before,  and  whether  they  were  fellow 
occupants  of  the  same  room.  While  the  court 
would  probably  have  no  power  of  compelling 
an  answer  to  any  question,  a  refusal  to  answer 
a  proper  question  put  upon  cross-examination 
has  been  held  to  be  a  proper  subject  of  com- 
ment to  the  jury  (State  v.  Ober,  52  N.  H. 
459) ;  and  it  is  also  held  in  a  large  number  of 
cases  that  when  an  accused  person  takes  the 
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stand  in  his  own  behalf,  he  is  subject  to  im- 
peachment like  other  witnesses.  //  the  prose- 
cution sJiould  go  farther  mid  compel  the  de- 
fendant, on  cross-examination,  to  write  his 
oivn  name  or  that  of  another  person,  when  he 
had  not  testified  in  reference  thereto  in  his 
direct  examination,  the  case  of  State  v.  Lurch, 
12  Or.  99,  6  Pac.  408,  is  authority  for  saying 
that  this  would  he  in  error.  It  would  he  a  clear 
case  of  the  defendant  heing  compelled  to 
furnish  original  evidence  against  himself. 
State  V.  Saunders,  14  Or.  300,  12  Pac.  441,  is 
also  authority  for  the  proposition  that  he  can- 
not he  compelled  to  ansiver  as  to  any  facts  not 
relevant  to  his  direct  examination.' ' 

We  shall  have  occasion,  farther  on  in  this 
Opening  Brief,  to  refer  at  length  to  both  the 
authorities  of  State  v.  Lurch,  12  Or.  99,  6  Pac. 
408,  and  State  v.  Saunders,  14  Or.  300, 12  Pac. 
441,  cited  approvingly  by  the  Supreme  Court 
of  the  United  States  in  the  case  just  referred 
to,  of  Fitzpatrick  v.  United  States. 

As  has  already  been  pointed  out,  in  the 
United  States  Courts  and  in  the  courts  of  the 
State  of  California,  the  right  of  cross-exam- 
ination is  restricted  to  matters  relevant  to 
those  inquired  of  in  chief  and,  wherever  this 
latter  rule  obtains,  it  is  held  that  the  defendant 
waives  no  right  and  surrenders  no  presump- 
tion in  going  upon  the  stand,  except  as  to  mat- 
ters testified  to  in  chief. 
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The  instruction,  in  practical  effect,  put 
upon  defendant  the  burden  of  proving  his  in- 
nocence of  the  charge  against  him,  and  more 
than  this,  it  required  him  to  vindicate  himself 
against  every  imputation,  however  irrelevant, 
suggested  by  the  testimony,  whether  by  direc- 
tion or  indirection. 

What  is  it  that  the  defendant  is  called  upon 
by  this  instruction  to  fully  and  truthfully 
deny  or  explain  ? 

The  instruction  answers  for  itself:  "Acts 
of  an  incriminating  nature,  that  the  evidence 
of  the  prosecution  tends  to  establish  against 
him. ' ' 

The  instruction,  in  effect,  assumes  that  the 
evidence  "tends  to  establish"  acts  of  an  in- 
criminating nature.  But  it  was  for  the  jury 
to  say  whether  there  was  any  evidence  or  not 
tending  to  establish  acts  of  an  incriminating 
nature  against  him. 

Furthermore,  what  were  the  "acts  of  an  in- 
criminating nature,  that  the  evidence  of  the 
prosecution  tended  to  establish  against  him?" 

Here  are  qualifications  or  limitations  with- 
out which  the  explanation  called  for  would  be 
wide  as  the  realm  of  human  knowledge. 

Substantially  everything  in  evidence,  at 
least  on  the  part  of  the  prosecution,  is  assumed 
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to  relate  to  ''acts  of  an  incriminating  nature." 
The  instruction  specifies  nothing  within  the 
record,  as  to  what  were  the  "acts  of  an  incrim- 
inating nature  that  the  evidence  of  the  prose- 
cution tended  to  establish  against  him,"  and 
it  excluded  nothing  therein.  Nothing  con- 
tained in  it,  however  incidentally  brought  in, 
but  the  jury  may  consider  it,  for  the  jury  are 
not  judges  as  to  what  constitutes  materiality — 
that  is  for  the  Court — but  the  Court  turned 
them  adrift  without  chart  or  compass  to  guide 
them.  They  must  accept  everything  in  evi- 
dence as  relevant  and  material  to  the  issue. 

In  Leonard  v.  Washington,  2  Wash.  Terr. 
381,  7  Pac.  872,  the  jury  were  instructed  "that 
the  fact  that  defendant  does  not  disprove  cir- 
cumstances proved  before  them  will  give  addi- 
tional weight  to  such  circumstances  that  are 
proved,  if  the  jury  believe  the  defendant  has 
the  means  of  disproving  them  if  they  be  false. ' ' 

The  Supreme  Court  of  the  Territory  of 
Washington  said,  of  this  instruction  given  by 
the  trial  Court : 

"This  also  is  objected  to  as  erroneous,  and 
we  deem  the  objection  sound.  It  is  assumed 
by  this  language  that  circumstances  have  been 
proved,  whereas  it  is  for  the  jury  to  say 
whether  any  have  been  proved  or  not.  More- 
over, by  it  the  jury  are  charged  that  the  de- 
fendant's failure  to  disprove  will  give  addi- 


38 

tional  weight  to  circumstances  proved ;  where- 
as in  truth  the  failure  does  not  necessarily  add 
weight  to  anything,  but  only  brings  into  the 
case  an  additional  circumstance  of  greater  or 
less  significance,  namely, — the  failure  itself; 
which  circumstance  is  to  be  received  by  the 
jury  for  whatever  on  the  whole  it  is  worth,  and 
may  or  may  not  combine  with  the  other  cir- 
cumstances in  the  case,  adding  its  weight  to 
theirs,  so  that  they  with  it  will  weigh  more 
than  they  would  alone. 

"As  to  any  failure  on  the  part  of  defendant 
himself  to  testify,  we  doubt  whether  the  in- 
struction is  sufficiently  qualified  to  the  appre- 
hension of  the  jury  by  another  correct  instruc- 
tion, afterwards  given,  to  the  effect  that  the 
jury  should  draw  no  inference  of  guilt  against 
the  defendant  from  his  failure  to  testify  in  his 
own  behalf. 

''The  Code  provides  'that  it  should  be  the 
duty  of  the  Court  to  instruct  the  jury  that  no 
inference  of  guilt  sJiall  arise  against  the  ac- 
cused, if  the  accused  shall  fail  or  refuse  to 
testify  as  a  witness  in  his  or  her  own  behalf.' 
(Code  of  1881,  Sec.  1067.) 

"We  think  that  the  spirit  of  this  provision 
demands  that  the  failure  of  the  defendant  to 
testify  as  to  any  point  shall  not  operate  to  his 
disadvantage  in  any  branch  or  aspect  of  the 
case." 

In  the  same  case.  Turner,  Associate  Justice, 
in  a  separate  opinion,  said : 

"I  agree  that  that  instruction  is  error,  but 
I  think  it  is  error  because  it  directs  the  jury 
to  consider  the  failure  of  the  accused  to  offer 
evidence  in  his  defense,  for  the  purpose  of 
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assisting  them  to  remove  a  reasonable  doubt 
of  his  guilt,  when,  under  the  law,  he  is  in  no 
case  required  to  offer  evidence  until  his  guilt 
is  established  beyond  a  reasonable  doubt.  In 
other  words,  I  do  not  think  the  failure  of  an 
accused  person  to  offer  evidence  can,  in  any 
case,  be  considered  by  the  jury  as  a  circum- 
stance to  determine,  or  to  assist  in  determin- 
ing, his  guilt. ' ' 

If  it  is  error  to  permit  a  prosecuting  attor- 
ney to  examine  defendant,  when  upon  the  wit- 
ness stand,  upon  matters  not  testified  to  by  him 
in  his  evidence  in  chief,  it  its  certainly  equally 
erroneous  for  the  prosecuting  attorney  to  com- 
ment upon  matters  which  could  not  properly 
be  elicited  upon  such  cross-examination,  and, 
if  that  be  so,  it  is  equally  highly  improper  for 
the  trial  judge  to  instruct  the  jury  that  they 
may  take  into  consideration,  in  reaching  their 
conclusion  as  to  the  guilt  or  innocence  of  the 
defendant,  the  fact  that  he  has  failed  to  deny 
or  explain  acts  of  an  incriminating  character, 
as  to  which  he  could  not  properly  be  interro- 
gated on  cross  examination. 

This  proposition  was  lucidly  stated  by  the 
Supreme  Court  of  the  State  of  Oregon  in  the 
case  of  State  v.  Lurch,  12  Oregon  99,  102. 
The  Court  there  said : 

"The  Circuit  Court,  however,  did  commit 
error  in  permitting  counsel  for  the  State  to 
examine  the  apjDellant,  when  upon  the  witness 
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stand,  upon  matters  not  testified  to  by  him  in 
his  evidence  in  chief,  and  in  requiring  him  to 
write  his  name  and  other  names,  as  before  sug- 
gested. The  statute  of  the  State,  which  allows 
the  accused  in  such  a  case  to  be  a  mtness,  pro- 
vides that  when  he  offers  his  testimony  as  a 
witness  in  his  own  behalf,  he  shall  be  deemed 
to  have  given  to  the  prosecution  a  right  to 
cross  examine  him  upon  all  facts  to  which  he 
has  testified,  tending  to  his  conviction  or  ac- 
quittal. (Laws  1880,  pp.  28,  29.)  But  this 
does  not  compel  him  to  be  a  witness  against 
himself  beyond  such  cross  examination.  The 
humane  principle  of  the  law,  that  a  party  shall 
not  be  compelled  to  be  a  witness  against  him- 
self, otherwise  remains  in  full  force,  and  is  as 
effectually  violated  when  the  cross-examina- 
tion of  the  accused  is  extended  beyond  the 
facts  to  which  he  has  testified,  as  it  would  be 
if  he  were  to  be  called  and  made  to  testify  at 
the  instance  of  the  State.  The  object  and  pur- 
pose of  the  statute  referred  to  were  to  afford 
an  opportunity  to  the  accused  to  relate  his 
account  of  the  transaction  in  which  he  is 
alleged  to  be  implicated,  and  it  would  be  a 
great  violation  of  good  faith  to  permit  the 
State  to  take  advantage  of  his  situation  and 
change  the  trial  into  an  inquisition.  The 
cross  examination  in  such  case  must  be 
strictly  confined  to  the  facts  testified  to  by  the 
accused.  The  law  throws  around  him  in  such 
case  an  immunity  which  ought  to  be  sacredly 
maintained. ' ' 

The  Court,  in  closing  its  opinion,  used  the 
following  significant  language,  which  we  deem 
peculiarly  applicable  to  the  case  at  bar : 
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"Where  the  error  consists  of  an  infraction 
of  a  constitutional  guaranty  in  favor  of  per- 
sonal liberty,  such  as  the  compelling  a  party 
accused  of  a  crime  to  be  a  witness  against  Mm- 
salf,  the  law  will  prestime  an  injury,  and  the 
Court  will  have  no  alternative  but  to  adjudge 
accordingly.  The  judgment  appealed  from 
will  therefore  be  reversed,  and  the  case  re- 
manded for  new  trial." 

This  is  the  authority  referred  to  approv- 
ingly by  the  United  States  Supreme  Court  in 
the  case  of  Fitzpatrick  v.  United  States,  supra. 

The  remarks  of  the  Supreme  Court  of  Michi- 
gan in  the  case  of  Gale  v.  People,  26  Mich.  156, 
160,  161,  forcibly  illustrate  our  contention. 
The  Court  there  said : 

*'Few  men,  however  innocent,  could  safely 
go  upon  the  stand  to  answer  a  criminal  charge, 
if  they  must  at  their  peril,  be  prepared  to  give 
satisfactory  answers  to  questions  regarding 
their  whole  former  life,  or  if  they  decline  to 
do  so,  have  their  triers  informed  that  the  in- 
formation they  declined  to  give,  it  was  proper 
for  the  prosecution  to  call  out,  and  that  the 
refusal  to  respond  to  the  questions  justly  sub- 
jected them  to  unfavorable  inferences." 

The  case  of  State  v.  Graves,  95  Mo.  510,  is 
directly  applicable  and  it  was  held  that  it  is 
error  to  allow  the  prosecuting  attorney,  over 
the  objections  of  the  defendant  and  without 
rebuke  from  the  Court,  to  connnent  upon  what 
the  defendant  might  have  testified  about,  but 
did  not,  when  on  the  witness  stand. 


42 

During  the  course  of  an  able  opinion,  the 
Supreme  Court  of  Missouri  said  (at  page  513 
et  seq.)  : 

"The  defendant  offered  himself  as  a  witness 
and  testified  as  follows :  'I  never  received  any 
bottle  of  medicine  of  Hub  Wright ;  had  nothing 
to  do  with  it.'  This  was  the  whole  of  his  evi- 
dence. The  prosecuting  attorney  in  his  closing 
argument  was  permitted  by  the  Court  without 
rebuke  (although  objection  was  made)  to 
comment  on  the  fact  that  defendant,  when  on 
the  stand,  could  have  told  where  he  was  on 
the  night  of  the  larceny,  but  failed  to  make 
any  statement  as  to  where  he  was.  We  are 
asked  to  reverse  the  judgment  on  this  ground, 
and  this  brings  up  the  question  as  to  whether 
or  not  the  prosecuting  attorney,  in  comment- 
ing upon  the  evidence  given  by  a  defendant  in 
a  criminal  case  who  testifies  in  his  own  behalf, 
is  confined  to  what  he  swore  to  on  his  examina- 
tion, or  whether  he  may,  in  addition  to  making 
comments  on  what  he  swore  to,  also  comment 
on  what  he  might  have  sworn  to,  but  did  not 
swear  to. 

"By  Revised  Statutes,  Section  1918,  it  is 
provided  that  a  defendant  criminally  charged 
may  testify  in  his  own  behalf  and  'shall  be 
liable  to  cross  examination  as  to  any  matter 
referred  to  in  his  examination  in  chief.'  By 
Section  1919,  it  is  provided  that  'if  the  accused 
shall  not  avail  himself  or  herself  of  his  or  her 
right  to  testify  *  *  *  it  shall  not  be  con- 
strued to  affect  the  innocence  or  guilt  of  the 
accused,  nor  be  referred  to  by  any  attorney  in 
the  cause,  nor  be  considered  by  the  Court  or 
jury    before    whom    the    trial    takes    place.' 
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Under  these  statutory  provisions  it  is  clear 
that  a  defendant  who  offers  himself  as  a  wit- 
ness cannot  be  cross  examined  except  as  to 
such  matters  as  may  be  referred  to  by  him  in 
his  examination  in  chief,  and  it  would  seem  to 
follow  necessarily  from  this,  that  the  com- 
ments on  his  evidence  should  be  confined  to 
such  matters  as  he  testified  about  in  his  exam- 
ination in  chief  and  cross  examination.  If  a 
cross  examination  is  limited  only  to  such 
matters  as  the  witness  testified  to  in  chief,  upon 
what  principle  can  the  right  be  maintained  to 
comment  in  argument  upon  matters  about 
which  a  cross  examination  under  the  statute 
would  not  have  been  allowed? 

''The  statute  having  conferred  the  right 
upon  such  a  defendant  when  he  takes  the  stand 
to  testify  only  in  regard  to  such  matters  as  he 
may  choose,  this  right  of  choice  would  in  effect 
be  taken  away  by  a  ruling  which  would  justify 
comments  to  be  made,  and  unfavorable  infer- 
ences to  be  drawn  from  what  he  might  have 
testified  about,  but  about  which  he  did  not 
testify.  Under  this  statute  the  defendant  has 
two  options,  the  first  of  which  is  that  he  may 
elect  either  to  go  on  the  stand  or  not,  as  a 
witness;  and  second,  when  he  elects  to  go  on 
the  stand  he  may  testify  only  to  such  matters 
as  he  may  choose.  It  is  clear  that,  under  the 
statute,  if  he  elects  not  to  go  on  the  stand,  the 
fact  that  he  did  not  testify  at  all  could  'neither 
be  construed'  to  affect  his  innocence  or  guilt, 
nor  be  referred  to  by  any  attorney  in  the  case. 

"If  the  statute  forbids  comment  upon  what 
he  might  have  sworn  to  when  he  elects  not  to 
go  on  the  stand,  why  does  it  not  in  its  essence 
and  spirit,  when  he  elects  to  testify,  also  forbid 
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comment  upon  tvliat  he  miglit  have  sworn  to 
while  on  the  stand  and  which  he  elected,  as 
under  the  statute  lie  had  the  right  to  do,  not  to 
testify  about?  *  *  *  It  has  been  held  in 
a  number  of  cases,  that  when  a  trial  Court 
allows  such  a  defendant  to  be  cross  examined 
as  to  matters  not  referred  to,  in  his  examina- 
tion in  chief,  that  such  action  would  be  revers- 
ible error.  And  if  that  would  be  reversible 
error,  why  icoidd  it  not  he  reversible  error  to 
allotv  comment  to  be  made  upon  what  would 
be  reversible  error  if  brought  on  cross  exam- 
ination f 

"In  the  present  case  the  defendant  only 
testified  to  the  fact  that  he  never  'got  any 
bottle  of  medicine  from  Hub  Wright  and  had 
nothing  to  do  with  it.'  Now,  if,  on  his  cross- 
examination,  he  had  been  asked,  'Where  were 
you  on  the  night  this  larceny  was  committed?' 
and  he  had  been  required  to  answer  over  his 
objection,  and  had  answered  he  was  in  Her- 
mitage, or  if  he  had  been  asked,  '  Were  you  at 
Cross  Timbers  on  the  night  of  the  larceny?' 
and  he  had  answered  that  he  was  not,  and  the 
prosecuting  attorney  had  or  not  commented 
on  this  evidence  thus  brought  out,  under  our 
rules  in  the  following  cases,  the  judgment,  if 
rendered  against  him,  would  have  to  be  re- 
versed :  State  v.  Porter,  75  Mo.  171 ;  State  v. 
Douglass,  81  Mo.  231;  State  v.  McLaughlin, 
76  Mo.  320;  State  v.  Patterson,  88  Mo.  88; 
State  V.  Chamberlain,  89  Mo.  129.  In  the  case 
last  cited  it  is  said:  'And  it  has  been  uni- 
formly held  that  no  questions  can  be  asked  the 
defendant  on  cross-examination  except  of  the 
character  designated  by  the  statute.  In  this 
instance  the  questions  propounded  to  the  de- 
fendant were  altogether  beyond  the  confines 
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of   the    statute.     This    error   must    cause    a 
reversal. ' 

''If  it  is  reversible  error  to  enquire  on  cross- 
examinatio7h  about  a  matter  not  referred  to 
in  the  examination  in  chief,  why  is  it  not  re- 
versible error  if  the  prosecuting  attorney  com- 
ment upon  a  matter  concerning  which,  if  the 
defendant  had  been  required  to  testify,  the 
judgment  would  be  reversed"!  Any  other 
riding  or  construction  of  the  statute  ivoidd 
necessarily  have  the  effect  of  compelling  a  de- 
fendant in  a  criminal  case  either  to  elect^  not 
to  go  on  the  stand  at  all  as  a  witness,  or  if  he 
elected  to  go  on  the  stand,  to  compel  him  to 
testify  fully  in  regard  to  all  matters  con- 
nected with  the  charge,  even  though  he  might 
thereby  criminate  himself. 

''For  the  error  committed  in  allotving  the 
prosecuting  attorney  to  comment  without  re- 
buke {after  the  attention  of  the  Court  had 
■  been  called  to  it)  as  to  tvhat  defendant  might 
have  testified  about,  but  did  not  testify  about, 
the  judgment  will  be  reversed  and  the  cause 
remanded." 

This  authority  is  directly  applicable  to  the 
situation  in  the  case  at  bar  for,  as  we  have 
seen,  it  is  the  well  settled  rule  in  the  Federal 
Courts  and  in  the  Courts  of  the  State  of  Cali- 
fornia, that  the  right  of  cross-examination  is 
restricted  to  matters  inquired  of  in  chief,  and 
the  Federal  statute  forbids  any  unfavorable 
inference  to  be  drawn  from  the  fact  that  a 
defendant  elects  not  to  take  the  witness  stand 
and  testify  in  his  own  behalf. 
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In  the  case  of  State  v.  Saunders,  14  Oregon, 
300;  12  Pac.  441,  444,  445,  it  was  held  to  be 
error  to  permit  the  accused  to  be  asked  on  his 
cross-examination  questions  not  relating  to 
facts  to  which  he  had  testified  on  his  examina- 
tion in  chief  with  a  view  to  discrediting  him. 

This  is  another  case  cited  approvingly  by 
the  United  States  Supreme  Court  in  the  case 
of  Fitzgerald  v.  United  States,  supra. 

It  follows  that  a  prosecuting  attorney  should 
not  be  permitted  to  comment  or  draw  unfavor- 
able inferences  because  the  defendant  has 
failed  to  deny  or  explain  matters  as  to  which 
he  properly  could  not  be  cross-examined,  and 
of  course,  for  the  same  potent  reasons,  the  trial 
judge,  in  his  charge  to  the  jury,  should  not  be 
permitted  to  comment  upon  the  failure  of  the 
defendant  to  deny  or  explain  matters,  as  to 
which  he  could  not  properly  be  cross-examined, 
or  instruct  the  jury  as  did  the  trial  Judge  in 
the  case  at  bar. 

The  case  of  Williams  v.  United  States,  168 
U.  S.  509 ;  42  L.  Ed.  509,  is  also  in  point.  In 
that  case  the  trial  Judge  had  instructed  the 
jury,  among  other  things,  to  the  following 
effect : 

''Where  probable  proof  is  brought  of  a 
state  of  facts  tending  to  criminate  the  accused. 
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the  absence  of  evidence  tending  to  a  contrary 
conclusion  may  be  considered,  although  this 
attitude  of  the  case  alone  would  not  be  entitled 
to  much  weight,  because  the  burden  of  proof 
lies  on  the  prosecution  to  make  out  the  whole 
case  bv  sufficient  evidence ;  but  when  proof  of 
inculpating  circumstances  has  been  produced 
tending  to  support  the  charge,  and  it  is  appar- 
ent that  the  accused  is  so  situated  that  he  could 
offer  evidence  of  all  the  facts  and  circum- 
stances as  they  existed,  and  to  show,  if  such 
was   the   trutli,   that  the   suspicious   circum- 
stances can  be  accounted  for  consistently  with 
his  innocence,  and  he  fails  to  offer  such  proof, 
the  natural  conclusion  is  that  the  proof,  if  pro- 
duced,  instead   of   rebutting,   would   tend  to 
sustain  the  charges.    Therefore,  if  in  this  case 
the  defendant  could  have  produced  testimony 
explaining  his   several   deposits  in  the   San 
Francisco  Savings  Union  and  the  Hibernia 
bank  during  the  months  of  September,  Octo- 
ber, November  and  December,  1895,  and  has 
failed  to  produce  such  testimony,  then  you  are 
at  liberty  to  infer  that  any  explanation  in  his 
power  to  make  would  have  been,  if  made,  ad- 
verse and  prejudicial  to  the  defense." 

It  will  be  noted  that  the  above  instruction 

is  very  similar  to  the  objectionable  instructions 

given  in  the  case  at  bar.    The  Supreme  Court 

of  the  United  States  held  such  an  instruction 

to  be  erroneous  and  reversed  the  case,  with 

directions  to  grant  a  new  trial,  saying : 

"The  accused  was  entitled  to  stand  upon  the 
presumption  of  his  innocence,  and  it  cannot 
be  said  from  anything  in  the  present  record 
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that  he  was  under  any  obligation  arising  from 
the  rules  of  evidence  to  explain  that  which  did 
not  appear  to  have  any  necessary  or  natural 
connection  with  the  offense  imputed  to  him. 
In  our  judgment  the  court,  under  the  circum- 
stances disclosed,  erred  in  not  excluding  the 
affidavit  and  bank  books  as  evidence,  as  well 
as  what  it  said  to  the  jwry  on  that  subject/' 

The  Circuit  Court  of  Appeals  for  the  Sixth 
Circuit,  in  the  case  of  McKnight  v.  United 
States,  115  Fed.  Rep.  972,  Circuit  Judge  (now 
Mr.  Justice)  Day  delivering  the  opinion,  en- 
tered very  fully  into  the  subject  of  the  con- 
stitutional right  of  the  defendant  not  to  be 
compelled  to  be  a  witness  or  to  furnish  any 
incriminating  evidence  against  himself  and,  in 
an  elaborate  discussion,  shows  how  jealous  the 
courts  have  been  to  protect  a  defendant  from 
any  illegitimate  and  unconstitutional  prac- 
tices subversive  of  this  constitutional  right  and 
to  prevent  any  comment  whatever  by  prose- 
cuting attorney  or  judge  because  of  his  failure 
to  testify.  The  opinion  is  highly  interesting 
upon  the  subject  in  general  and  its  rationale 
directly  applicable  to  the  case  at  bar. 

In  the  case  of  State  v.  Saunders,  12  Pac. 
Rep.  441,  444,  445,  the  following  interesting 
and  apposite  observations  were  made.  The 
language  employed  in  this  case  is  so  illustra- 
tive and  apposite,  upon  the  proposition  that 
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the  cross-examination  of  a  defendant  should 
be  limited  to  matters  covered  by  the  examina- 
tion in  chief,  that  we  quote  liberally : 

"The  statute  of  this  state  which  permits  a 
defendant  in  a  criminal  case  to  offer  himself 
as  a  witness  in  his  own  behalf  provides  that 
the  offer,  when  so  made,  shall  be  deemed  to 
have  given  to  the  prosecution  a  right  to  cross- 
examine  him  upon  all  the  facts  to  which  he  has 
testified  tending  to  his  conviction  or  acquittal. 
Laws  1880,  pp.  28,  29.  The  question,  there- 
fore, is  how  far  he  subjects  himself  to  cross- 
examination,  under  that  statute.  It  is  very 
likely  that,  if  the  statute  contained  no  limita- 
tion as  to  the  extent  of  the  cross-examination 
of  a  defendant  in  such  a  case,  he  would  occupy 
the  same  footing  as  any  other  witness,  if  he 
chose  to  take  the  stand,  although  some  of  the 
decisions  from  the  states  in  which  no  limita- 
tion is  imposed  upon  the  cross-examination 
hold  that  the  cross-examination  of  a  defend- 
ant, in  such  a  ca.se,  should  not  there  be  allowed 
the  same  latitude  permitted  in  the  cross-exam- 
ination of  a  witness  not  a  party  defendant. 
The  ground  of  the  distinction  was  an  appre- 
hension that  the  defendant,  in  such  case, 
might  be  convicted  of  one  offense  upon  his 
admission  that  he  had  committed  others. 
People  V.  Brown,  72  N.  Y.  571.  It  seems  to 
me  that  this  distinction  is  very  properly  made, 
conceding  that  an  ordinary  witness  may  be 
interrogated  upon  his  cross  examination  as  to 
whether  he  has  not  committed  other  offenses 
that  cannot  affect  him  beyond  his  credit  in  the 
particular  case,  unless  it  expose  him  to  prose- 
cution, and  then  he  can  claim  his  privilege; 
but,  as  regards  the  party  accused,  such  exam- 
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ination  operates  as  a  two-edged  sword.  It 
would  not  only  impair  his  credit  as  a  witness, 
but  create  a  strong  prejudice  in  the  minds  of 
the  jury  against  him,  and  be  a  material  aid 
towards  convicting  him.  Unless,  therefore,  a 
defendant  in  a  criminal  prosecution  is  as  pure 
as  the  icicles  which  form  on  Diana's  temple, 
he  had  better  keep  off  the  witness  stand  if  the 
prosecution  is  at  liberty  to  ransack  his  past 
life.  Place  a  person  on  trial  upon  a  criminal 
charge,  and  allow  the  prosecution  to  show  by 
him  that  he  has  before  been  implicated  in  sim- 
ilar affairs,  no  matter  what  explanation  of 
them  he  attempts  to  make,  it  will  be  more 
damaging  evidence  against  him,  and  conduce 
more  to  his  conviction,  than  direct  testimony 
of  his  guilt  in  the  particular  case.  Every 
lawyer  who  has  had  any  particular  experience 
in  criminal  trials  knows  this, — knows  that 
juries  are  inclined  to  act  from  impulse,  and 
to  convict  parties  accused  upon  general  prin- 
ciples. An  ordinary  juror  is  not  liable  to  care 
about  such  a  party's  guilt  or  innocence  in  the 
particular  case  if  they  think  him  a  scapegrace 
or  vagabond.  That  is  human  nature.  The 
judge  might  demurely  and  dignifiedly  tell 
them  that  they  must  disregard  the  evidence 
except  so  far  as  it  tended  to  impeach  the  testi- 
mony of  the  party ;  but  what  good  would  that 
do?  And  it  is  not  at  all  improbable  but  that 
he  himself  would  imbibe  some  of  the  prejudice 
which  proof  of  the  character  referred  to  is 
liable  to  engender.  Such  a  practice  would 
necessarily  prevent  the  party  accused  from 
ever  offering  himself  as  a  witness,  which  would 
leave  the  jury  to  conjecture,  and  speculate  why 
he  pursued  such  course,  and  often,  very  prob- 
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ably,  tliej^  would  draw  an  unfavorable  infer- 
ence from  the  circumstance." 

The  rule  in  the  State  of  California  is  thor- 
oughly well  settled  that  where  a  defendant 
takes  the  stand  and  testifies,  his  failure  to  tes- 
tify upon  any  particular  point,  cannot  be  com- 
mented on  in  the  argument  by  the  prosecuting 
attorney  or  by  the  Court  in  its  charge  to  the 
jury. 

In  the  case  of  People  v.  O'Brien,  66  Cal. 
602,  it  is  held  that  a  defendant  in  a  criminal 
prosecution,  who  has  become  a  witness  in  his 
own  behalf,  cannot  be  cross-examined  as  to 
any  fact  or  matters  not  testified  to  by  him  on 
his  examination  in  chief,  and  if  the  trial  court 
permit  a  more  extensive  cross-examination, 
the  right  secured  to  the  defendant  by  Section 
13,  Article  1  of  the  Constitution  of  the  State 
of  California,  declaring  that  no  person  shall 
"be  compelled,  in  any  criminal  case,  to  be  a 
witness  against  himself,"  is  violated. 

In  the  case  of  People  v.  Sanders,  114  Cal. 
216,  238,  one  of  the  leading  authorities  on  the 
subject  in  the  State  of  California,  the  opinion 
of  the  court  being  delivered  by  Justice  Hen- 
shaw,  the  Supreme  Court  of  this  State  said: 

''We  note  no  other  points  presented  by 
appellant  that  seem  to  call  for  especial  com- 
ment saving  the  objection  of  the  argument  of 
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the  district  attorney  before  the  jury.  A  book 
of  blank  drafts  introduced  in  evidence  was 
claimed  by  the  prosecution  to  be  in  a  different 
condition  from  that  in  which  it  was  upon  a 
former  trial.  Defendant  was  not  interrogated 
upon  the  subject  of  the  book.  The  district 
attorney  in  argument  commented  on  this,  say- 
ing that  if  it  was  in  the  same  condition  now 
as  it  had  previously  been,  the  defendant,  better 
than  anyone,  could  have  explained  and  testi- 
fied to  that  fact.  Defendant's  failure  to  tes- 
tify upon,  any  particular  point  could  not  he 
commented  on  in  argument.  (People  v.  Mc- 
Gungill,  41  Cal.  429;  State  v.  Fairland,  121 
Mo.  137.)  For  the  foregoing  reasons  the  judg- 
ment and  order  are  reversed  and  the  cause 
remanded  for  new  trial." 

In  the  case  of  People  v.  McGungill,  41  Cal. 
429,  it  was  held  that  the  fact  that  a  defendant 
offers  himself  as  a  witness  in  his  own  behalf 
does  not  change  or  modify  the  rules  of  prac- 
tice, with  reference  to  the  proper  limits  of  a 
cross  examination,  and  does  not  make  him  a 
witness  for  the  State  against  himself. 

It  was  further  held  that  in  such  a  case,  it  is 
irregular  for  the  counsel  for  the  prosecution, 
against  the  objections  of  the  defendant's  coun- 
sel, to  comment,  in  his  argument  to  the  jury, 
upon  the  refusal  of  the  defendant  to  be  cross 
examined  to  the  whole  case ;  and  for  the  Court 
to  permit  a  continuation  of  such  comments, 
against  such  objections,  is  erroneous,  and  pre- 
judicial to  the  rights  of  the  defendant. 
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The  Supreme  Court  of  California  said : 

*'It  appears  from  the  bill  of  exceptions  that 
'one  Yates  was  called  and  sworn  as  a  witness 
for  the  prosecution,  and,  among  other  things, 
stated  that  he  had  a  certain  conversation  with 
the  prisoner.'  This  closed  the  evidence  for 
the  prosecution.  The  defendant  was  then 
placed  upon  the  stand  as  a  witness  in  his  own 
behalf,  and  was  asked  if  he  had  the  conversa- 
tion with  Yates  spoken  of  by  Yates,  and  an- 
swered he  did  not,  and  was  examined  no  fur- 
ther by  his  counsel  than  concerning  said  con- 
versation, nor  was  he  examined  on  any  other 
point,  but  answered  all  questions  required  of 
him  by  the  Court ;  that  upon  the  argument  of 
the  case  the  counsel  for  the  prosecution  com- 
mented upon  the  fact  before  the  jury;  that  the 
defendant  refused  to  be  cross  examined  in  the 
whole  case;  that  defendant's  counsel  pro- 
tested against  said  conmients,  but  they  were 
continued  by  permission  of  the  Court.  This 
conduct  of  counsel  for  the  prosecution,  under 
sanction  of  the  Court,  as  against  objections  of 
the  defendant's  counsel,  was  irregular,  and  its 
permission  by  the  Court  erroneous,  and  mani- 
festly prejudicial  to  the  rights  of  defendant. 
(People  V.  Tyler,  36  Cal.  522.) 

"The  fact  that  defendant  offered  himself  as 
a  witness  in  his  own  behalf,  did  not,  as  to  him, 
change  or  modify  the  rules  of  practice  with 
reference  to  the  proper  minutes  of  a  cross- 
examination  of  a  witness;  and,  clearly,  the 
prosecution  could  not  legally  claim  that  de- 
fendant should  be  made  a  witness  for  the  State 
against  himself.  To  attempt  such  an  outrage 
of  defendant's  rights,  and  then,  with  the  sanc- 
tion of  the  Court,  and  argument  of  the  jury, 
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to  comment  upon  the  failure  of  such  attempt 
as  the  circumstance  tending  to  establish  the 
guilt  of  defendant,  cannot  be  justified  or  sanc- 
tioned. ' ' 

For  an  excellent  statement  of  the  general 
law  on  this  subject,  we  commend  the  opinion  of 
Chief  Justice  Sawyer  (afterwards  United 
States  Circuit  Judge)  in  the  case  of  People  v. 
Tyler,  36  Cal.  522,  527  et  seq. 

In  the  case  of  State  v.  Elmer,  115  Mo.  401, 
it  was  held  that  the  right  of  a  prosecuting 
attorney  to  comment  on  the  testimony  of  a 
defendant  who  has  testified  in  his  own  behalf 
extends  no  further  than  does  the  right  to  cross 
examine  such  defendant  as  to  matters  testified 
to  by  him  in  his  direct  examination.  The  Su- 
preme Court  of  Missouri,  in  considering  the 
following  language,  said : 

"The  bill  of  exceptions  shows,  however,  that 
the  defendant  was  sworn  as  a  witness  in  his 
own  behalf  and  that  the  prosecuting  attorney 
in  his  closing  remarks  to  the  jury,  among  other 
statements,  said  that:  ^Although  the  defend- 
ant was  sworn  on  his  own  behalf  he  notvhere 
denied  that  he  received  the  money  from  'Minnie 
Lay.  Neither  did  he  deny  hut  what  he  was 
guilty/  That  'his  attorney  did  not  dare  to  ask 
him  these  questions  while  on  the  stand,  and 
why  did  they  not  ask  him  these  questions  of 
importance?  Gentlemen,  they  did  not  dare  to 
ask  them!'  These  statements  were  objected 
to  at  the  time  and  the  attention  of  the  court 
called  to  them  and  asked  to  rebuke  the  attorney 
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making  them,  but  the  court  did  not  sustain  the 
objection  or  pay  any  attention  to  it. 

"Defendant  had  stated  while  on  the  witness 
stand  that  on  Saturday,  the  day  next  preced- 
ing the  night  on  which  the  money  is  alleged  to 
have  been  stolen,  he  had  a  $20  bill,  two  tens, 
and  $7  or  $8  in  money.  He  was  not  asked  on 
his  direct  examination  how  or  where  he  got  it, 
or  whether  he  was  guilty  as  charged  or  not. 
But  he  did  state  on  his  cross  examination  that 
he  worked  for  it,  that  he  got  in  a  little  game 
or  so  in  Kansas  City,  Kansas,  and  that  he  ran 
a  little  game  in  Albuquerque. ' ' 

After  referring  to  a  number  of  decisions  in 
the  State  of  Missouri,  the  Supreme  Court 
continued : 

"Governed  then  by  the  rule  announced  in 
these  decisions  the  state  would  have  had  no 
right  to  cross  examine  the  defendant  as  to 
where  and  how  he  got  the  money,  had  it  been 
objected  to,  or  whether  he  was  guilty  of  having 
stolen  it,  and  if  he  had  not  gotten  it  from 
Minnie  Lay.  If  then  this  be  the  rule  as  laid 
down  by  this  court,  and  we  so  understand  it, 
the  remarks  objected  to  as  herein  set  forth 
were  entirely  out  of  the  record,  unauthorized 
by  the  evidence  in  the  case  and  prejudiced  to 
the  rights  of  defendant. 

"Counsel  in  addressing  juries  in  cases  of 
this  character  have  frequently  been  admon- 
ished by  this  court  of  the  impropriety  of 
making  statements  unauthorized  by  the  evi- 
dence and  facts,  and  thus  inject  error  for 
which  they  have  been  and  must  continue  to  be 
reversed.    We  regret  the  necessity  of  having 
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to  reverse  this  case  as  we  are  compelled  to  do 
under  repeated  adjudications  upon  the  ground 
alone  of  the  remarks  of  the  prosecuting  attor- 
ney in  his  closing  address  to  the  jury.  The 
judgment  is  reversed  and  the  cause  remanded. 
All  concur/' 

In  the  case  of  State  v.  Fairlamb,  121  Mo. 
137,  150,  the  Supreme  Court  said : 

"Much  of  the  closing  argument  of  the  coun- 
sel for  the  state  in  his  address  to  the  jury  was 
out  of  place,  and  should  not  have  been  per- 
mitted by  the  court  in  any  case,  much  less  upon 
a  trial  when  the  life  of  a  human  being  was  at 
stake.  State  v.  Ulrich,  110  Mo.  365 ;  State  v. 
Warf ord,  106  Mo.  55 ;  State  v.  Young,  105  Mo. 
634 ;  State  v.  Young,  99  Mo.  666 ;  State  v.  Jack- 
son, 95  Mo.  623.  Counsel  in  their  argument 
should  be  confined  to  the  record,  the  facts  in 
proof  and  instructions  of  the  court,  but  may 
properly  draw,  by  way  of  argument,  and  de- 
duction that  naturally  flows  therefrom. 

'^It  was  improper  to  comment  on  defend- 
ant's failure  to  testify  to  any  particular  fact. 
State  V.  Graves,  95  Mo.  510;  State  v.  Elmer, 
115  Mo.  401;  State  v.  Walker,  98  Mo.  loc  cit. 

118." 

Taking  up  another  phase  of  this  argument, 
it  is  to  be  observed  that  a  reading  of  the  trial 
Judge's  charge  to  the  jury,  containing  the 
erroneous  instructions,  to  which  our  assign- 
ments of  error  are  addressed,  will  disclose  that 
the  trial  Judge  appreciated,  and  in  fact  so  in- 
structed, the  jury,  that: 


57 

"Now  this  was  the  defendant's  privilege, 
and,  being  a  defendant,  he  could  not  be  re- 
quired to  say  more  if  he  did  not  desire  to  do  so ; 
nor  could  he  be  cross-examined  as  to  matters 
not  covered  by  his  direct  testimony. ' '  (Trans- 
cript of  Record,  p.  390.) 

But,  the  learned  trial  Judge  immediately 

nullified   this    instruction   by    continuing   as 

follows : 

"But  in  passing  upon  the  evidence  in  the 
case  for  the  purj^ose  of  finding  the  facts,  you 
have  a  right  to  take  this  omission  of  the  de- 
fendant into  consideration.  A  defendant  is 
not  required  under  the  law  to  take  the  witness 
stand.  He  cannot  be  compelled  to  testify  at 
all,  and  if  he  fails  to  do  so  no  inference  un- 
favorable to  him  maj^  be  drawn  from  that  fact, 
nor  is  the  prosecution  permitted  in  that  case 
to  comment  unfavorably  upon  the  defendant's 
silence ;  but  ivJiere  a  defeyidant  elects  to  go  upon 
the  witness  stand  and  testify,  he  then  subjects 
himself  to  the  same  rule  as  that  applying 
to  any  other  witness,  and  if  he  has  failed  to 
deny  or  explain  acts  of  an  incriminating  nature 
that  the  evidence  of  the  prosecution  tends  to 
establish  against  him,  such  failure  inay  not 
only  be  commented  upon,  but  may  be  consid- 
ered by  the  jury  with  all  the  other  circum- 
stances in  reaching  their  conclusion  as  to  his 
guilt  or  iyinocence;  SINCE  IT  IS  A  LEGITI- 
MATE INFEBENCE  THAT,  COULD  HE 
HAVE  TRUTHFULLY  DENIED  OR  EX- 
PLAINED THE  INCRIMINATING  EVI- 
DENCE AGAINST  HIM,  HE  WOULD 
HAVE  DONE  SO/'  (Transcript  of  Record, 
pp.  390-391.) 
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These  instructions  were,  obviously,  incon- 
sistent with  each  other,  contradictory,  confus- 
ing and  must  have  misled  the  jury.  The  jury 
was  told,  in  one  breath,  that  it  was  the  '^  de- 
fendant's privilege  to  thus  limit  his  testimony, 
and,  being  a  defendant,  he  could  not  be  re- 
quired to  say  more  if  it  was  not  his  desire  to  do 
so ;  nor  could  he  be  asked  in  cross-examination 
as  to  matters  not  covered  by  his  direct  testi- 
mony," and,  in  the  very  next  breath,  the  jury 
was  told,  if  he  did  avail  himself  of  his  privi- 
lege, that,  '4n  passing  upon  the  evidence  in 
the  case  for  the  purpose  of  finding  the  facts, 
you  have  a  right  to  take  this  omission  of  the 
defendant  into  consideration/^  and  further 
dilated  upon  and  intensified  this  erroneous 
instruction  by  adding: 

"But  where  a  defendant  elects  to  go  upon 
the  witness  stand  and  testify,  he  then  subjects 
himself  to  the  same  rule  as  that  applying  to 
any  other  witness,  and  if  he  lias  failed  to  deny 
or  explain  acts  of  an  incriminating  nature  that 
the  evidence  of  the  prosecution  tends  to  estab- 
lish against  him,  such  failure  may  not  only  he 
commented  upon,  hut  may  he  considered  hy  the 
jury  with  all  the  other  circumstances  in 
reaching  their  conclusions  as  to  his  guilt 
or  innocence;  SINCE  IT  IS  A  LEGIT- 
IMATE INFERENCE  THAT,  COULD  HE 
HAVE  TRUTHFULLY  DENIED  OR  EX- 
PLAINED THE  INCRIMINATING  EVI- 
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DENCE  AGAINST  HIM,  HE  WOULD 
HAVE  DONE  SO."  (Transcript  of  Record, 
pp.  390,  391.) 

7  Ency.  of  U.  S.  Sup.  Ct.  Repts.,  title 
''Instructions,"  p.  33,  Sec.  9,  and 
cases  cited. 

It  is  plain  that  the  trial  Judge  told  the  jury, 
at  the  outset,  that  the  defendant  was  well 
within  his  rights  in  limiting  his  testimony,  but 
he  practically  takes  that  all  back  when  he  in- 
structs the  jury  that  it  may  take  this  "omis- 
sion into  consideration. ' '  He  instructs  the  jury 
that  it  is  a  right  of  the  defendant  to  limit  his 
testimony,  but  he  immediately  follows  that  up 
by  practically  telling  the  jury  that  if  a  defend- 
ant avails  himself  of  this  right  it  is  to  he  con- 
sidered against  him.  We  respectfully  submit 
that  it  is  too  plain  for  argument  that  the  trial 
Judge  conmiitted  error,  in  charging  the  jury 
as  he  did. 

There  is  another  aspect  of  the  erroneous 
instructions  excepted  to  and  made  the  basis  of 
these  assignments  of  errors,  as  well  as  the 
rulings  of  the  trial  Court,  and  its  comments, 
during  the  opening  and  closing  arguments  of 
the  prosecuting  attorneys,  which  compels  us 
further  to  complain  about  these  instructions. 

The  instructions  as  given,  we  resi^ectfully 
insist,  are  in  direct  conflict  with  and  contrary 
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to  that  portion  of  the  charge  to  the  jury 
regarding  the  doctrine  of  the  presumption  of 
innocence  and  of  reasonable  doubt. 

What  was  the  effect  of  these  instructions? 
The  trial  Court  said,  in  effect,  that  by  reason 
of  the  fact  that  the  defendant  had  taken  the 
stand  as  a  witness  for  himself,  that,  perforce, 
the  jury  could  disregard  the  j)rior  instruction 
of  presumption  of  innocence.  In  other  words, 
that  the  probative  effect  of  the  presumption  of 
innocence  had  lost  its  efficacy  and  could  be  dis- 
regarded by  the  jury  in  arriving  at  its  verdict. 
That  the  burden  of  proof  had  shifted  and  that 
the  moment  defendant  took  the  stand  it  was 
incumbent  upon  him  to  prove  himself  innocent. 
Has  a  trial  Judge  in  a  criminal  prosecution 
the  right  to  so  instruct?  If  that  is  the  law, 
then  no  defendant  in  a  criminal  case  could 
safely  take  the  stand  to  refute  any  statement 
or  be  sworn  for  any  purpose. 

Mr.  Justice  Harlan,  in  Davis  v.  U.  S.  160 
U.  S.  469,  on  pages  486-7,  placing  the  burden 
of  i^roof  on  a  plea  of  insanity  in  a  criminal 
case,  says : 

"In  a  certain  sense  it  may  be  true  that 
where  the  defense  is  insanity,  and  where  the 
case  made  by  the  prosecution  discloses  nothing 
whatever  in  excuse  or  extenuation  of  the  crime 
charged,  the  accused  is  bound  to  produce  some 
evidence  that  will  impair  or  weaken  the  force 
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of  the  legal  presumption  in  favor  of  sanity. 
But  to  hold  that  such  presumption  must  abso- 
lutel^y  control  the  jury  until  it  is  overthrown 
or  impaired  by  evidence  sufficient  to  establish 
the  fact  of  insanity  beyond  all  reasonable 
doubt  or  to  the  reasonable  satisfaction  of  the 
jury,  is  in  effect  to  require  him  to  establish  his 
innocence,  by  proving  that  he  is  not  guilty  of 
the  crime  charged." 

Upon  the  point  that  the  presumption  of 
innocence  is  legal  e^ddence  for  the  jury,  Mr. 
Justice  White,  in  the  Coffin  case,  pages  459, 
460  and  461,  says  (156  U.  S.,  432)  : 

"In  other  words,  this  presumption  is  an  in- 
strument of  proof  created  by  the  law  in  favor 
of  one  accused,  whereby  his  innocence  is  estab- 
lished until  sufficient  evidence  is  introduced  to 
overcome  the  proof  wdiich  the  law  has  created. 
This  presumption  on  the  one  hand,  supple- 
mented by  an}^  other  evidence  he  may  adduce, 
and  the  evidence  against  him  on  the  other,  con- 
stitute the  elements  from  which  the  legal  con- 
clusion of  his  guilt  or  innocence  is  to  be  drawn. 

"Greenleaf  thus  states  the  doctrine:  'As 
men  do  not  generally  violate  the  penal  code, 
the  law  presumes  every  man  innocent;  but 
some  men  do  transgress  it,  and  therefore,  evi- 
dence is  received  to  repeal  this  presumption. 
This  legal  presumption  of  innocence  is  to  be 
regarded  by  the  jur}^,  in  every  case,  as  matter- 
of  evidence,  to  the  henefit  of  which  the  party 
is  entitled/    (On  Evidence,  Part  1,  Sec.  34.) 

' '  The  fact  that  the  presumption  of  innocence 
is  recognized  as  a  presumption  of  law  and  is 
characterized  by  the  civilians  as  a  presumptio 
juris,  demonstrates  that  it  is  evidence  in  favor 
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of  the  accused.  For  in  all  sj^stems  of  law  legal 
presumptions  are  treated  as  evidence  giving 
rise  to  resulting  proof  in  the  full  extent  of 
their  legal  efficacy. 

''Wliether  thus  confining  them  to  'the 
proofs'  and  only  to  the  proofs  would  have  been 
error  if  the  jury  had  been  instructed  that  the 
presumption  of  innocence  was  a  part  of  the 
legal  proof,  need  not  be  considered,  since  it  is 
clear  that  the  failure  to  instruct  them  in  regard 
to  it  excluded  from  their  minds  a  portion  of 
the  proof  created  by  law,  and  which  they  were 
bound  to  consider.  '  The  proofs  and  the  proofs 
only'  confined  them  to  those  matters  which 
were  admitted  to  their  consideration  by  the 
court,  and  among  these  elements  of  proof  the 
court  expressly  refused  to  include  the  pre- 
sumption of  innocence,  to  which  the  accused 
was  entitled,  and  the  benefit  whereof  both  the 
court  and  the  jury  were  bound  to  extend  him. " 

That  the  rule  invoked  by  the  trial  Court 
below  is  the  rule  in  civil  cases  is  well  estab- 
lished. But  in  criminal  cases,  where  the  wit- 
ness failing  to  disclose  is  the  defendant  him- 
self, another  rule  must  prevail. 

Mr.  Justice  White  in  the  thoroughly  consid- 
ered case  of  Coffin  v.  U.  S.,  156  U.  S.  432,  39 
L.  Ed.  481,  very  ably  defines  and  differentiates 
the  doctrines  of  presumption  of  innocence  and 
reasonable  doubt  in  criminal  cases. 

From  Mr.  Justice  White's  definition,  it  will 
very  clearly  be  seen  that  the  presumption  of 
innocence  permeates  the  whole  case  and  is  to 
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be  carried  through  and  delivered  to  the  jury 
as  legal  evidence  to  be  placed  in  the  scales  of 
justice  with  the  evidence  adduced  upon  the 
trial  on  behalf  of  the  defendant. 

*'The  principle  that  there  is  a  presumption 
of  innocence  in  favor  of  the  accused  is  the  un- 
doubted law,  axiomatic  and  elementary,  and 
its  enforcement  lies  at  the  foundation  of  our 
criminal  law." 

9  Ency.  U.  S.  Sup.  Ct.  Repts.,title  "Pre- 
sumption and  Burden  of  Proof,"  I, 
F,  2,  p.  623,  and  cases  cited. 

The  rule  is  as  binding  upon  the  Courts  as 
though  expressly  contained  in  the  Federal 
Constitution.  It  is  fundamental;  and,  being 
such,  is  indispensable  to  a  fair  trial  in  the  pros- 
ecution of  criminals  in  this  country.  It  is  a 
probative  legal  fact  which  must  go  to  the  jury 
with  all  the  other  evidence  and  testimony. 

"Innocence  is  presumed  in  a  criminal  case 
until  the  contrary  is  proved;  or,  in  other 
words,  reasonable  doubt  of  guilt  is  in  some 
cases  of  the  kind  ground  of  acquittal,  where, 
if  the  probative  force  of  the  presumption  of 
innocence  were  excluded,  there  might  be  a  con- 
viction; but  the  presumption  of  innocence  as 
probative  evidence  is  not  applicable  in  civil 
cases.     *     *     *" 

Lilienthal's  Tobacco  v.  U.  S.,  97  U.  S. 
267. 
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In  the  case  at  bar,  the  trial  Court,  after  in- 
structing the  jury  as  to  the  presumption  of 
innocence  of  the  defendant,  continued  as 
follows : 

"But  where  a  defendant  elects  to  go  upon 
the  witness  stand,  and  testify,  he  then  subjects 
himself  to  the  same  rule  as  that  applying  to 
any  other  witness,  and  if  he  has  failed  to  deny 
or  explain  acts  of  an  incriminating  nature  that 
the  evidence  of  the  prosecution  tends  to  estab- 
lish against  him,  such  failure  may  not  only  be 
commented  upon,  but  may  be  considered  by 
the  jury  with  all  the  other  circumstances  in 
reaching  their  conclusion  as  to  his  guilt  or 
innocence."     (Transcript  of  Record,  p.  440.) 

Therefore,  as  above  stated,  we  respectfully 

insist  that  the  above  instruction  is  in  direct 

conflict  with  and  contrary  to  that  portion  to 

the  trial  Judge's  charge  to  the  jury  regarding 

the  doctrines  of  presumption  of  innocence  and 

of  reasonable  doubt. 

Furthermore,  the  instructions  were  uncon- 
stitutional. 

The  Supreme  Court,  in  Councilman  v. 
Hitchcock,  142  U.  S.  547,  585,  said: 

"It  is  quite  clear  that  legislation  cannot 
abridge  a  constitutional  privilege     *     *     *." 

The  same  rule  applies  with  equal  force  to 
the  other  branches  of  our  Government. 

When  the  Court  below  instructed  the  jury 
to  the  effect  that  it  could  construe  defendant's 
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silence  as  corroborative  evidence  of  all  the 
material  evidence  adduced  against  him,  the 
instruction  was  in  direct  conflict  with  Amend- 
ment V.  It  abridged  a  constitutional  privi- 
lege. *'Nor  shall  (any  person)  be  compelled 
in  any  criminal  case  to  be  a  witness  against 
himself. ' '  The  instruction  made  the  defendant 
a  witness  against  himself.  His  silence  was 
legal  evidence.  As  we  have  shown  under 
another  assignment  of  error,  the  prosecution 
could  not  elicit  this  evidence  by  cross  examina- 
tion of  defendant.  Neither  could  the  prosecu- 
tion call  the  defendant  for  its  witness  and 
compel  the  defendant  to  so  testify?  This  is 
the  effect  of  the  charge.  The  Court  accom- 
plished for  the  prosecution  what  the  law  and 
the  Constitution  forbid  the  prosecution  to 
bring  to  pass. 

''These  statutes,  (authorizing  a  defendant 
in  a  criminal  action  to  testify  in  his  own  be- 
half), however,  cannot  be  so  construed  as  to 
authorize  compulsory  process  against  an  ac- 
cused to  compel  him  to  disclose  more  than  he 
chooses;  they  do  not  so  far  change  the  old 
system  as  to  establish  an  inquisitorial  process 
for  obtaining  evidence;  they  confer  a  privi- 
lege, which  the  defendant  may  use  at  his 
option.  If  he  does  not  choose  to  avail  himself 
of  it,  unfavorable  inferences  are  not  to  be 
drawn  to  his  prejudice  from  that  circum- 
stance ;  and  if  he  does  testify,  he  is  at  liberty 
to  stop  at  any  point  he  chooses,  and  it  must 
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be  left  to  the  jury  to  give  a  statement,  which 
he  declines  to  make  a  full  one,  such  weight  as, 
under  the  circumstances,  they  think  it  entitled 
to;  otherwise  the  statute  must  have  set  aside 
and  overruled  the  constitutional  maxim  which 
protects  an  accused  party  against  being  com- 
pelled to  testify  against  himself,  and  the  stat- 
utory privilege  becomes  a  snare  and  a  danger. ' ' 

Cooley's     Constitutional     Limitations, 
(original  paging)  317. 

Without  multiplying  authorities  or  indulg- 
ing in  further  argument  on  this  subject,  we 
respectfull}^  submit  that  serious  and  reversible 
errors  were  committed. 
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11. 

THE  COURT  ERRED  IN  ITS  REFUS- 
AL TO  INSTRUCT  THE  JURY,  AS  RE- 
QUESTED BY  COUNSEL  FOR  THE  DE- 
FENDANT; (1)  TO  DETERMINE  FROM 
ALL  THE  EVIDENCE  AND  CIRCUM- 
STANCES IN  THE  CASE,  UNDER  AP- 
PROPRIATE INSTRUCTIONS,  WHETH- 
ER MARSHA  WARRINGTON  AND  LOLA 
NORRIS,  OR  EITHER  OF  THEM,  WERE 
ACCOMPLICES  OF  THE  DEFENDANT; 
AND  (2)  IF  THE  JURY  SHOULD  AR- 
RIVE AT  THE  CONCLUSION,  UNDER 
SUCH  INSTRUCTIONS,  THAT  MARSHA 
WARRINGTON  AND  LOLA  NORRIS,  OR 
EITHER  OF  THEM,  WERE  ACCOM- 
PLICES OF  THE  DEFENDANT,  THEN 
TO  FURTHER  INSTRUCT  THEM  THAT 
THE  TESTIMONY  OF  AN  ACCOMPLICE 
SHOULD  BE  RECEIVED  WITH  CAU- 
TION AND  WEIGHED  AND  SCRUTIN- 
IZED WITH  GREAT  CARE  BY  THE 
JURY  AND  THE  JURY  SHOULD  NOT 
REGARD  THE  EVIDENCE  OF  AN  AC- 
COMPLICE UNLESS  SHE  IS  CON- 
FIRMED AND  CORROBORATED  IN 
SOME  MATERIAL  PARTS  OF  HER 
EVIDENCE. 
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The  learned  trial  Judge  refused  to  give  any 
of  the  instructions  requested  by  counsel  for 
defendant  upon  the  subject  of  accomplices, 
basing  such  refusal  upon  the  ground  that  he 
did  not  consider  Marsha  Warrington  and  Lola 
Norris,  or  either  of  them,  accomplices  of  the 
defendant. 

In  this  view,  he  was  clearly  in  error.  The 
conviction  of  the  defendant  upon  the  first  four 
counts  of  the  indictment,  if  such  conviction 
can  be  sustained  at  all,  depended  entirely  upon 
the  testimony  of  Marsha  Warrington  and  Lola 
Norris,  or  of  either  of  them.  Assuming,  for 
the  sake  of  argument,  that  the  testimony  of 
Marsha  Warrington  and  Lola  Norris,  or  either 
of  them,  was  sufficient  for  any  purpose  at  all 
in  the  case,  we  stoutly  maintain  that  there  was 
evidence  tending  to  show  that  they  were  accom- 
plices of  the  defendant,  and  the  judge  of  the 
Court  below  should  have  submitted  to  the  jury, 
under  appropriate  instructions,  first,  the  ques- 
tion whether  or  not  they  were  accomplices; 
and,  second,  he  should  have  given  the  caution- 
ary instructions  applicable  to  the  testimony  of 
accomplices,  which  it  is  the  almost  universal 
practice  for  all  courts,  State  and  Federal,  to 
give;  and,  third,  he  should  have  further  in- 
structed them  that  one  accomplice  cannot  cor- 
roborate another  accomplice. 
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The  requested  instructions  on  this  subject, 
which  the  trial  Judge  refused  to  give,  to  which 
refusal  counsel  for  defendant  took  timely  ex- 
ceptions and  have  embodied  said  exceptions  in 
proper  assignments  of  error  are  as  follows : 

(Assignment  of  error  Number  110;  Trajas- 
cript  of  Record,  pp.  88,  395,  401.) 

"The  Court  erred  in  refusing  to  give  to  the 
jury  instruction  Number  31  requested  on  be- 
half of  defendant,  which  instruction  is  in  the 
words  and  figures  following,  to-wit : 

When  a  crime  involves  the  cooperation  of 
two  or  more  people,  the  guilt  of  each  will  be 
determined  by  the  nature  of  that  cooperation. 
Whenever  the  cooperation  of  the  parties  is  a 
corrupt  cooperation,  these  parties  cooperating 
are  accomplices,  the  one  with  the  other,  because 
their  conduct  is  corrupt,  and  each  has  mutually 
aided  the  other  in  the  commission  of  a  crime 
to  which  the  corrupt  participation  of  the  two 
is  necessary." 

(Assignment  of  error  No.  Ill;  Transcript 
of  Record,  pp.  88,  89,  395,  402.) 

"The  Court  erred  in  refusing  to  give  to  the 
jury  instruction  No.  32  requested  on  behalf  of 
defendant,  which  instruction  was  in  the  words 
and  figures  following,  to-wit : 

You  are  instructed  that  every  person  of 
legal  responsibility  who  voluntarily  cooperates 
with,  or  aids,  or  assists,  or  advises,  or  encour- 
ages another  in  the  commission  of  a  crime,  is 
an  accomplice,  without  regard  to  the  degree  of 
his  guilt,  and  without  regard  to  whether  or  not 
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they  may  be  indicted  as  principals.  One  is  an 
accomplice  for  what  he  has  done,  and  not  be- 
cause of  the  form  of  punishment  which  the  law 
ma}^  mete  out  for  his  acts. ' ' 

(Assignment  of  error  No.  113,  Transcript 
of  Record,  pp.  89,  395,  402,  403.) 

''The  Court  erred  in  refusing  to  give  to  the 
jury  instruction  No.  34  requested  on  behalf  of 
defendant,  which  instruction  is  in  the  words 
and  figures  following,  to-wit : 

I  instruct  you,  as  to  the  witness,  Marsha 
Warrington,  if  you  believe  her  testimony,  that 
she  is  an  accomplice  of  the  defendant,  and,  in 
this  connection,  I  further  instruct  you  that 
while  it  is  permissible  in  the  Federal  Courts 
to  convict  upon  the  uncorroborated  testimony 
of  an  accomplice,  still  I  further  instruct  you 
that  before  convicting  the  defendant  on  the 
uncorroborated  testimony  of  an  accomplice, 
3^ou  should  view  their  testimony  with  great 
care  and  caution." 

(Assignment  of  Error  No.  112,  Transcript 
of  Record,  pp.  89,  395,  402.) 

"The  Court  erred  in  refusing  to  give  to  the 
jury  instruction  No.  33  requested  on  behalf  of 
defendant,  which  instruction  was  in  the  words 
and  figures  following,  to-wit : 

You  are  further  instructed  that  the  testi- 
mony of  accomplices,  if  you  should  believe  and 
be  satisfied  beyond  all  reasonable  doubt  and  to 
a  moral  certainty  that  Marsha  Warrington 
and  Lola  Norris,  or  either  of  them,  were  the 
accomplices  of  the  defendant,  should  be  re- 
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ceived  with  caution  and  weighed  and  scrutin- 
ized with  great  care  by  the  jury,  and  their 
evidence  should  not  be  accepted  or  regarded 
by  the  jury  unless  they  are  confirmed  or  cor- 
roborated in  some  material  parts  of  their  evi- 
dence connecting  the  defendant  with  the 
oft'ense  charged." 

There  was  testimony  introduced  during  the 
trial,  amply  justifying  the  giving  of  the  re- 
quested instruction.  The  testimony  of  the  de- 
fendant Diggs  himself  was  alone  sufficient  to 
require  the  trial  Judge  to  give  the  requested 
instructions.  He  testified,  among  other  things, 
as  f  ollow^s : 

''Q.  Do  you  remember  a  conversation  in 
your  office  January  31st,  1913,  prior  to  the  trip 
to  San  Francisco,  in  which  Mr.  Caminetti, 
Miss  Norris  and  Miss  Warrington  were  pres- 
ent, in  which  Mr.  Caminetti  said  that  he  could 
not  afford  to  go  on  the  trip,  that  his  wife  w^as 
about  to  go  to  the  hospital,  that  he  needed  his 
money  for  his  wife,  and  that  Marsha  Warring- 
ton said,  'You^re  a  piker,  tve  girls  have  framed 
this  trip  up  and  you  have  got  to  go  along'"? 

*'A.  Yes,  I  remember  that  conversation. 
You  have  stated  it  correctly."  (Transcript 
of  Record,  p.  321.) 

*  -Sfr  *  *  * 

'I  said  to  Marsha  'that  is  enough,  the 
Juvenile  officers  are  after  us,  my  father  is  here 
to  carry  out  his  intentions  and  I  am  going  to 
go,  I  am  going  to  get  out  of  this  town  for 
awhile,  I  am  going  to  go  away  from  here,  this 
is  too  hot  for  me.'    Then  Marsha  said,  'Well, 
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old  hoy,  believe  me,  you're  not  going  away  and 
leave  me  here/  I  said  'Miss  Warrington,  you 
can  do  just  as  you  please,  but  I  am  going  to  go 
away  from  here  for  awhile.  I  have  too  much 
to  lose,  and  I  have  too  good  a  family  to  bring 
trouble  down  on  them  and  I  am  going  to  go 
away.'  She  said,  '7  am  going  too,  you  are  not 
going  away  and  leave  me/  Thereupon  Mr. 
Caminetti  spoke  up  something  about  Miss  Nor- 
ris.  Then  she  saidj  '//  Miss  Norris  doesn't 
want  to  go,  I'll  make  her  go,  she  has  got  to  go 
away  with  me/  Miss  Warrington  said  that 
about  Miss  Norris."  (Transcript  of  Record, 
T)   S24  ******* 

"During  the  last  week  ending  March  9th  Miss 
Warrington  and  Miss  Norris  met  me  at  the 
Columbia  Hotel,  they  came  up  and  seen  me 
about  4  o'clock  in  the  afternoon.  I  think  that 
either  Mr.  Caminetti  told  them  or  I  told  them 
that  I  was  there.  I  believe  that  I  called  Miss 
Warrington  up.  Miss  Warrington  came  up 
there.  It  was  in  regard  to  our  conditions.  The 
specific  arrangement  was  for  all  to  come  up 
there,  whether  it  was  on  my  suggestion  or  Mr. 
Caminetti 's,  I  have  forgotten  which.  I  told 
her  that  I  thoroughly  and  positively  made  up 
my  mind  to  leave  town ;  I  said,  '  I  am  going  to 
Los  Angeles  for  a  week  or  two,  and  I  have  just 
got  to  go,  that  is  all  there  is  to  it. '  It  was  very 
much  worried,  in  fact  I  was  scared  to  stick  my 
nose  out  of  that  room.  On  that  occasion  I  told 
her  all  about  my  business,  all  about  my  rela- 
tions, and  I  told  her  that  this  thing  was  getting 
too  much  for  me,  that  I  had  too  much  to  lose, 
and  had  a  good  home  and  a  good  wife  and  too 
nice  a  child  to  take  any  chances.  I  said,  'Miss 
Warrington,  we  have  to  quit  our  going  to- 
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gether,  we  have  to  cut  it  out,  everybody  is  get- 
ting on  to  us. '  She  broke  in  and  said,  'Yes,  you 
bet  your  life  they're  getting  on  to  us,  a  friend 
of  mine  who  is  a  newspaper  reporter,  told  me 
we  were  going  to  be  written  up  in  the  '  Sacra- 
mento Bee.'  I  said  'Who  was  it?'  She  said 
'Alfred  Putnam.'  I  said,  'What  did  he  say  to 
you'?'  She  said  that  he  said  that  one  of  the 
editors  had  got  wise  to  our  actions  and  had  an 
article  all  written  up  and  that  he  was  going  to 
run  it  and  was  going  to  publish  it  immediately 
but  through  his  influence  and  through  his 
respect  for  my  father,  owing  to  the  fact  that 
they  were  both  Masons,  had  got  the  article 
squelched,  and  got  it  stopped.  I  said  'Are  you 
sure  they  had  an  article?'  She  said  'Why 
positively,  he  told  me  it  was  all  written  up  and 
he  saw  it.'  I  said,  'Don't  you  think  that  is  a 
little  grand-stand  play  on  Putnam's  part?'  and 
she  said  '  No  sir,  that  is  the  truth. '  I  said, '  By 
jinks,  that  is  getting  pretty  serious. '  She  said, 
'Yes,  I  guess  you  have  had  about  all  you  want 
of  the  'Sacramento  Bee,'  haven't  you?  And 
I  said  'Yes,  I  had,  that  I  didn't  want  to  get 
into  any  tangle  with  them,  that  I  didn't  want 
them  to  ever  write  me  up.  Then  the  conversa- 
tion drifted  on  back  into  the  fear  that  was 
overtaking  the  whole  crowd.  I  thoroughly  de- 
clared myself  that  I  was  going.  Marslia  said, 
'Well,  if  you're  going  I  am  going  too,  you're 
not  going  to  leave  me  here  with  the  bag  to  hold 
and  face  all  this  trouble/  I  said  Miss  War- 
rington, you  can  do  just  exactly  as  you  please 
about  it,  I  don't  intend  to  ask  you  to  go  or  ask 
you  to  stay  home,  it  is  your  business  and  you 
can  do  as  you  please.'  She  said,  'Well,  I  am 
going.'  Lola  Norris  said,  'I  can't  go.  I  am 
not  going,  my  father  is  not  feeling  well  and  it 
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would  break  my  mother's  heart  for  me  to  go.' 
And  Marsha  said,  'Yes,  and  it  will  break  my 
father's  heart  too.'  Somebody  said  something 
about  her  mother.  She  said  'Well,  I  don't 
care  about  my  mother,  my  mother  and  I  don't 
get  along  anyhow. '  Miss  Warrington  said  she 
would  like  to  go  to  spite  her  mother,  her  step- 
mother. Her  aunt  is  her  step-mother.  She 
said  her  father  had  always  been  very  good  to 
her  and  she  liked  her  father  and  didn't  want 
to  leave  him.  I  said  'That  is  up  to  you,  you 
people  can  do  as  you  please,  but  I  am  going  to 
get  out  of  here.  That  is  final  and  positive.  I 
am  going.  I  don't  care  what  the  rest  of  you 
do,  Mr.  Caminetti  or  any  of  you.  I  have  too 
much  to  lose.  When  Lola  said  it  would  break 
Iter  another's  heart  to  go  Marsha  said,  'Well,  I 
can't  help  that,  you've  got  to  go  ivith  me, 
you've  got  to  go  along  tvith  me.'  Lola,  to  my 
knowledge,  did  not  say  whether  she  was  going 
or  not.  Then  Mr.  Caminetti  spoke  up  and  he 
says  these  words  very  distinctly — he  was  sit- 
ting on  the  other  side  of  the  table;  he  says, 
'Now,  girls,  I  want  to  make  myself  understood 
right  here;'  he  says,  'If  Diggs  is  going  I  am 
going,'  and  he  says,  'If  you  people  go  with  us 
that  is  your  business;'  he  says,  'Now,  I  don't 
want  you  girls  to  leave  with  the  idea  that 
you're  going  to  get  any  great  or  glorious  or 
glittering  future,  /  want  to  go  on  record  right 
here  as  saying  that  I  don't  want  you  to  go,  I 
would  rather  have  you  stay  home  here,  I  don't 
want  to  be  bothered  with  women  in  this  busi- 
ness, if  Diggs  and  I  are  going  to  get  arrested 
and  are  trying  to  get  aivay  from  arrest  we 
don't  want  to  be  hampered  with  women,  I  want 
to  go  on  record  right  now  as  not  persuading 
you  girls  to  go  or  ashing  you  to  go;  on  the 
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other  hand,  if  jou  are  going  to  go  we  would 
rather  have  jou  go  in  some  other  direction.' 
Marsha  sat  tip  and  said,  'We  are  not  going  to 
go  in  any  other  direction,  if  you  and  Diggs  are 
going  ive  will  go  with  you,  you  can't  leave  us, 
if  you  leave  us  here  and  leave  us  to  go  in 
another  direction  ive  will  never  see  you  again, 
that  u'ill  he  the  end  of  you,  we  will  never  see 
you  again.'  The  conversation  l^ept  on  running 
along  the  lines  of  the  impending  trouble  that 
was  overshadowing  us  and  overhanging  us. 
We  laid  a  great  deal  of  stress  upon  the  news- 
paper article  that  Miss  Warrington  had  told 
me  about.  Miss  Warrington  asked  me  if  I  had 
heard  anything  about  it  and  I  said  no  I  had 
not  heard  anything  about  any  newspaj^er  arti- 
cle. I  knew  that  if  the  ' Sacramento  Bee'  knew 
anything  about  it  they  would  really  write  us 
up  and  give  us  an  awful  roast.  I  believed  it. 
I  said  I  thought  the  'Sacramento  Bee'  would 
write  us  up  if  they  had  occasion  to.  I  never 
caught  Miss  Warrington  in  a  lie  up  to  that 
time.  I  was  trying  to  find  out  if  it  was  the 
truth.  I  said  'Well,  with  all  this  newspajDer 
stuff,  and  with  what  Diepenbrock  has  told  me 
and  these  threats  that  your  father  is  going  to 
shoot  me  it  is  ine'sn.table,  I  am  going  away,  and 
3"0u  may  not  see  me  after  today  because  I  am 
going  to  get  out  of  here,  I  may  go  any  minute, 
you  can  make  up  your  mind  what  you  are 
going  to  do  and  suit  yourselves.'  With  that 
the  girls  left.  I  don't  believe  I  saw  her  again 
only  to  talk  to  her  over  the  telephone.  I  talked 
to  her  a  couple  of  times  over  the  telephone,  I 
believe,  I  didn  't  have  very  much  to  say  of  con- 
sequences. After  I  had  been  to  San  Francisco 
and  came  back  I  met  her  on  the  Saturday 
afternoon,  or  Saturday  noon  rather,  at  the 
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Peerless  Restaurant.  I  was  to  meet  Miss  Nor- 
ris  there — I  mean  Miss  Warrington  there,  it 
was  purely  an  accident  that  Mr.  Caminetti  and 
Miss  Norris  met  us  there.  They  came  in  to 
have  dinner  and  happened  to  see  me  and  came 
in  our  box  and  sat  down.  There  the  question 
came  up  again  and  Marsha  said  she  had  thor- 
oughly made  up  her  mind  to  go  and  she  was 
going  with  me.  Lola  said  she  tvas  not  going, 
she  could  not  go,  that  it  tvas  impossible  for  her 
to  go.  She  again  spoke  of  the  condition  of  her 
mother,  and  again  'Miss  Warrington  said  it 
didn't  make  any  difference,  that  she  had  to  go; 
she  said  'I  am  going  and  you  have  got  to  go 
along  ivith  me;'  and  I  believe  that  Miss  Norris 

said  that  she  was  going,  if  I  remember  right." 
***** 

' '  Then  there  was  another  conversation  Sunday 
afternoon.  That  was  out  at  28th  and  "J" 
Street.  I  believe  I  had  called  Miss  Warring- 
ton up  and  made  an  appointment  to  meet  her 
out  there  at  the  Park,  and  through  a  coinci- 
dence we  got  on  the  same  car  together  at  17th 
and  "J"  and  rode  out  as  far  as  28th  and  "J;" 
I  got  off  at  27th;  I  think  they  got  off  at  28th 
or  29th  and  walked  back;  anyhow  we  met  at 
the  Park  and  had  quite  a  conversation.  That 
was  relative  to  my  going  way.  I  still  main- 
tained that  I  was  going  South  to  get  away 
from  all  this  trouble.  Miss  Warrington  said 
'Well,  I  have  thoroughly  made  up  my  mind  I 
am  going  too,  I  am  going  with  you.'  Miss  Nor- 
ris had  said  that  she  tvas  not  going.  Marsha 
upon  that  occasion  where  tve  tvere  sitting  in 
the  Park  there  said,  'That's  it,  you  have  always 
had  cold  feet  and  you're  getting  cold  feet  right 
at  the  last  minute.'    She  said,  'It  will  he  a 
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pretty  mess,  Lola,  if  you  stay  here  and  the  rest 
of  us  are  gone  and  you  repeat  all  these  actions 
to  everybody  that  pumps  you  ah  out  it,  the 
authorities  and  everybody  else  will  ask  where 
tve  have  gone  and  you  will  tell.  I  am  not  going 
to  leave  you  for  this  reason,  you  can't  keep  it 
to  yourself  where  we  have  gone/  Miss  War- 
rington tvas  the  one  who  induced  Miss  Norris 
to  go.  She  never  would  have  left  Sacramento 
if  it  had  not  been  for  Miss  Warrington  under 
the  conditions,  I  don't  believe.  The  proposi- 
tion was  thoroughly  settled  right  there,  that 
we  were  going  to  get  out  of  town.  We  had  not 
talked  at  that  time  of  exactly  where  we  would 
go,  or  anything  of  the  kind,  but  I  was  very 
much  of  the  opinion  that  I  wanted  to  go  to 
Los  Angeles  owing  to  the  fact  that  I  had  a  lot 
of  friends  there  that  had  lived  there  and 
thought  for  a  week  or  so  I  could  have  a  good 
time  down  there  and  come  back  home  and 
everything  would  be  all  right.  I  did  not  intend 
to  take  the  girls.  I  did  not  care  whether  they 
went  with  me  or  went  alone.  In  fact,  I  wanted 
Miss  Warrington  to  stay."  (Transcript  of 
Record,  pp.  335-340.) 

This  testimony  certainly  places  Marsha 
Warrington  in  the  light  of  a  very  active  ac- 
complice. It  is  most  significant  that  Marsha 
Warrington  was  not  asked  to  deny  the  testi- 
mony of  the  defendant  Diggs  in  this  connec- 
tion. Although  there  was  an  opportunity  to 
recall  her  to  the  stand  after  the  defendant  had 
rested  his  case,  to  deny  his  testimony  as  to  her 
pernicious  activity  and  insistence  in  getting 
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Lola  Norris  to  go  away  with  her,  she  was  not 
recalled  to  deny  his  testimony. 

The  truth  of  the  testimony,  as  to  whether 
Marsha  Warrington  and  Lola  Norris,  or  either 
of  them,  were  accomplices,  was  for  the  jury  to 
pass  upon  and  determine.  It  being  clearly  a 
question  of  whom  the  jury  should  believe, 
whether  the  testimony  of  the  defendant  Diggs 
or  the  testimony  of  the  two  young  women, 
their  credibility  was  of  the  greatest  import- 
ance, not  only  the  credibility  of  the  defendant 
but  the  credibility  of  the  two  young  women. 
If  the  testimony  of  the  defendant  was  true, 
then  certainly  Marsha  Warrington  was  an  ac- 
complice with  the  defendant.  This  is  plainly 
indicated  from  such  statements  as:  ^^ You're 
a  piker,  we  girls  have  framed  this  trip  up  and 
you  have  got  to  go  along/'  addressed  to  Cam- 
inetti,  (Transcript  of  Record,  p.  321)  ;  ''I  am 
going  too,  you  are  not  going  away  and  leave 
me,"  *  *  *  "i-f  Miss  Norris  doesn't  want 
to  go,  I'll  mahe  her  go,  she  has  got  to  go  away 
with  me,"  addressed  to  both  Diggs  and  Cam- 
inetti,  (Transcript  of  Eecord,  p.  324)  ;  "Well, 
I  can't  help  that,  you've  got  to  go  with  me, 
you've  got  to  go  along  with  me,"  addressed  to 
Lola  Norris,  (Transcript  of  Record,  p.  325) ; 
"We  are  not  going  to  go  in  any  other  direction, 
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if  you  and  Diggs  are  going  we  will  go  with  you, 
you  can't  leave  us,  if  you  leave  us  here  and 
leave  us  to  go  in  another  direction  we  tvill 
never  see  you  again,  that  will  he  the  end  of  you, 
we  will  never  see  you  again,"  addressed  to 
Diggs,  Caminetti  and  Lola  Norris,  (Transcript 
of  Record,  p.  337)  ;  ''I  am  going  and  you  have 
got  to  go  along  tvith  me,"  addressed  to  Lola 
Norris,  (Transcript  of  Record,  p.  339) ; 
''Well,  I  have  thoroughly  made  up  my  mind, 
I  am  going  too,  I  am  going  with  you,"  *  *  * 
''that's  it,  you  have  always  had  cold  feet  and 
you're  getting  cold  feet  right  at  the  last  min- 
ute," "It  will  be  a  pretty  mess,  Lola,  if  you 
stay  here  and  the  rest  of  us  are  gone  and  you 
repeat  all  these  actions  to  everybody  that 
pumps  you  about  it,  the  authorities  and  every- 
body else  will  ask  where  we  have  gone  and  you 
will  tell.  I  am  not  going  to  leave  you  for  this 
reason,  you  can't  keep  it  to  yourself  where  we 
have  gone,"  addressing  both  Diggs  and  Lola 
Norris,  (Transcript  of  Record,  pp.  339,  340.) 

Aside  from  these  poignant  pieces  of  evi- 
dence, the  record  is  replete  with  many  other 
acts  and  statements  of  Marsha  Warrington 
showing  her  active  complicity.  There  is  also 
abundant  testimony  to  show  that  Lola  Norris 
herself  was  a  willing  accomplice. 
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It  was,  therefore,  of  the  highest  importance 
to  the  substantial  right  of  defendant  to  a  fair 
and  impartial  trial,  that  appropriate  instruc- 
tions should  have  been  submitted  to  the  jury 
as  to  what  act  or  acts  or  conduct  constituted 
one  an  accomplice,  and  that  the  jury  should 
be  carefully  instructed  as  to  what  weight 
should  be  attached  to  the  testimony  of  an  ac- 
complice. The  learned  trial  Judge  declined  to 
give  any  instructions  whatever  on  this  subject. 

A  perusal  of  the  testimony  in  the  record, 
particularly  the  testimony  of  Marsha  War- 
rington and  of  Lola  Norris,  will  disclose  the 
pernicious  activity  of  Marsha  Warrington  in 
inducing  Lola  Norris  to  accompany  them  and 
in  causing  her  to  be  transported  and  aiding 
and  assisting  in  her  transportation  from  Sac- 
ramento, California,  to  Reno,  Nevada.  She 
was  the  intimate  and  almost  constant  compan- 
ion of  Lola  Norris.  She  was  somew^hat  older 
than  Lola  Norris,  her  age  being  22,  and  that 
of  Lola  Norris  being  20.  She  had  the  highest 
incentive  to  leave  Sacramento  on  account  of 
her  delicate  condition  and  naturally  wanted 
her  intimate  friend,  Lola  Norris,  to  accompany 
her.  She  was  present  at  almost  all  of  the 
interviews  at  which  Maury  I.  Diggs  and  Lola 
Norris  were  present.    She  was  present  at  the 
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important  interview  held  on  Sunday,  March  9, 
1913,  when  both  she  and  Lola  Norris  finally 
and  decisively  made  up  their  minds  to  leave 
Sacramento.  At  this  all-important  meeting 
Maury  I.  Diggs  was  present  with  Marsha  War- 
rington and  Lola  Norris,  but  it  is  a  most  sig- 
nificant fact  that  the  defendant  Caminetti  was 
absent  from  that  meeting.  It  was  Marsha 
Warrington  who  took  a  suit  case  with  her  con- 
taining articles  of  wearing  apparel  and  for 
female  toilet  use.  Miss  Norris  took  nothing 
with  her  or  comparatively  little. 

A  mere  reading  of  the  testimony  of  Miss 
Norris  and  Miss  Warrington,  aside  from  the 
direct  and  postive  testimony  of  the  defendant, 
discloses  the  pernicious  activity  of  Miss  War- 
rington, 

Furthermore,  the  testimony  of  these  two 
young  women  discloses  beyond  question  that 
neither  one  was  an  innocent  '' victim"  of  any 
act  of  the  defendant  conducing  to  their  trans- 
portation ;  on  the  contrary,  the  evidence  shows 
that  they  went  willingly  and  of  their  own  free 
will  and  with  the  single  purpose,  at  the  time  of 
their  departure  from  Sacramento,  to  escape 
impending  notoriety,  scandal  and  disgrace  as 
the  result  of  their  indiscretions.  If  there  was 
any  other  purpose  in  their  departure,  that  pur- 
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pose  was  not  formed  until  afterwards  and 
after  the  furnishing  of  the  transportation.  In 
other  words,  the  purpose  in  leaving  Sacra- 
mento was  not,  as  is  alleged  in  the  first  four 
counts  of  the  indictment  (upon  which  counts 
the  defendant  was  convicted)  ''that  the  afore- 
said Marsha  Warrington  should  be  and  be- 
come the  concubine  and  the  mistress  of  the  said 
defendant,"  and  Lola  Norris  the  mistress  of 
Caminetti  respectively,  but  the  purpose  was  a 
different  one,  entirely  disassociated  from  any 
object  of  immorality  or  concubinage. 

Neither  Marsha  Warrington  nor  Lola  Nor- 
ris  were  "victims.  They  were  willing  accom- 
plices. They  both  "knowingly  and  voluntarily, 
and  with  common  intent  with  the  principal 
offender,  united  in  the  commission  of  an 
offense,"  assuming,  for  the  sake  of  argument 
only,  that  any  offense  at  all  was  committed  by 
the  defendant  .fess^Sttt. 

The  above  often  cited  quotation  is  taken 
from  the  opinion  of  Judge  Maxey  in  United 
States  V.  Ybanez,  53  Fed.  Rep.  536,  540,  where 
the  learned  Judge  used  the  following  lan- 
guage, so  apposite  to  the  case  at  bar : 

"An  accomplice  'is  a  person  who  knowingly 
and  voluntarily,  and  with  common  intent  with 
the  principal  offender,  unites  in  the  commis- 
sion of  an  offense.' 
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''It  is  the  settled  rule  in  this  country  that 
an  accomi3lice  in  the  commission  of  a  crime  is 
a  competent  witness,  and  the  government  has 
the  right  to  use  him  as  a  witness.  It  is  the  duty 
of  the  court  to  admit  his  testimony,  and  that 
of  the  jury  to  consider  it.  The  testimony  of 
an  accomplice  is,  however,  always  to  he  re- 
ceived icitli  caution,  and  weighed  and  scrutin- 
ized with  great  care  by  the  jury;  and  it  is  usual 
for  the  courts  to  instruct  juries — and  you  are 
so  instructed  in  this  case — 7iot  to  regard  the 
e\ddence  of  an  accomplice  unless  he  is  con- 
firmed and  corroborated  in  some  material 
parts  of  his  evidence  connecting  the  defendant 
with  the  crime,  by  U7iimpeachable  testimony/' 

Some  of  the  requested  instructions,  which 
were  refused,  were,  almost  word  for  word, 
taken  from  the  language  of  Judge  Maxey  in 
the  case  above  cited.  (See  especially  Assign- 
ments of  Error  Nos.  110,  111,  113 ;  Transcript 
of  Record,  pp.  88-89,  395,  401-403.) 

There  was  ample  evidence,  as  disclosed  by 
the  transcript  of  record,  which  required  the 
trial  Judge  to  submit  to  the  jury,  under  appro- 
priate instructions  as  requested  on  behalf  of 
the  defendant,  the  question,  first,  whether 
Marsha  Warrington  and  Lola  Norris,  or  either 
of  them,  were  accomplices  of  the  defendant; 
then,  second,  if  the  jury  should  so  find,  the 
cautionary  instructions  should  have  been  given 
advising  the  jury  of  the  weight  they  should 
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accord  to  the  testimony  of  an  accomplice ;  and, 
third,  that  an  accomplice  cannot  be  corrobor- 
ated by  another  accomplice. 

The  evidence  contained  in  the  Transcript  of 
Record  discloses  that  Lola  Norris  and  Marsha 
Warrington  were  willing  accomplices  with  the 
defendant.  They  were  not  coerced.  They 
were  not  unwilling  or  innocent  victims.  The 
jury  acquitted  the  defendant  upon  both  counts 
in  the  indictment  in  which  he  was  accused  of 
having  persuaded  or  induced  or  enticed  either 
Lola  Norris  or  Marsha  Warrington  to  leave 
Sacramento  and  go  to  Reno.  Aside  from  this 
verdict  of  the  jury,  eliminating  from  the  case 
any  question  of  persuasion  or  inducement  or 
enticement  on  the  part  of  the  defendant,  a 
reading  of  the  evidence  in  the  record  shows 
that  both  Lola  Norris  and  Marsha  Warrington 
were  willing  accomplices.  They  come  clearly 
within  the  definition  of  what  constitutes  an 
accomplice,  as  laid  down  by  Judge  Maxey  in 
U.  S.  V.  Ybanez,  supra. 

Furthermore,  it  is  the  well  settled  rule  that 
one  of  the  participants  in  the  act  of  fornica- 
tion, or  adultery,  or  in  the  act  of  incest,  if  the 
participation  is  voluntary  and  with  guilty 
knowledge,  is  an  accomplice. 
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CYC,  Vol.  12,  pp.  447,  448,  and  cases 
there  cited. 

In  the  leading  case  on  the  subject  of  accom- 
plice, in  California,  of  Peo]3le  v.  Coffe}^,  161 
Cal.  433,  447,  it  was  said : 

"In  adultery  and  fornication,  where  the 
willing  consent  of  the  woman  is  proven  or 
assumed,  the  courts  have  found  no  difficulty 
in  declaring  her  to  be  an  accomplice  with  the 
man.  For  there,  differing  from  abortion, 
no  considerations  of  the  temjDtation  of  the 
woman's  hard  lot  operate  to  soften  the  court's 
views.  They  are  accomplices  the  one  with  the 
other  because  their  conduct  is  corruj)t  and 
each  has  mutuallj^  aided  the  other  in  the  com- 
mission of  a  crime  to  which  the  corrupt  par- 
ticipation of  the  two  is  necessarv.  (Citing 
State  V.  Scott,  28  Or.  331,  42  Pac."^  1;  Merritt 
V.  State,  12  Tex.  App.  203 ;  Townser  v.  State, 
58  Tex.  453,  137  Am.  St.  Rep.  976,  126  S.  W. 
572.)" 

Aside  from  this,  the  view  entertained  by  the 
Supreme  Court  of  the  United  States,  and  an- 
nounced in  the  case  of  Bennett  v.  United 
States,  227  U.  S.  p.  333,  one  of  the  leading 
"White-slave  cases,"  recently  decided  by  the 
Supreme  Court,  is  in  accord  with  our  con- 
tention. 

It  was  complained,  in  that  case,  that  the 
trial  Court  had  erred  in  its  instructions  to  the 
jury  in  regard  to  the  extent  of  the  corrobora- 
tion Opal  Clarke's  testimony  had  received. 
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We  quote  from  the  opinion  of  the  Supreme 
Court : 

''(1)     Defendant  was  indicted  for  having 

caused   the   transportation   of   Opal   Clarke. 
*     *     * 

''(5)  The  basis  of  this  contention  is  that 
Opal  Clarke  was  the  accomplice  of  defendant 
as  to  Ella  Parks,  and  that  hence  the  Court 
erred  in  its  instructions  to  the  jury  in  regard 
to  the  extent  of  corroboration  Opal  Clark's 
testimony  had  received. 

"The  instruction  complained  of  submitted 
to  the  jury  the  fact,  and  warned  against  a  con- 
viction upon  the  uncorroborated  testimony  of 
an  accomplice,  and  said:  'Necessarily,  if  you 
find  that  she  was  an  accomplice  with  respect 
to  these  charges  or  any  of  them,  you  will  then 
necessarily  have  to  inquire  into  the  facts  as  to 
whether  or  not  there  is  corroborating  testi- 
mony. There  is  evidence  tending  to  corrob- 
orate her  testimony,  and  it  is  for  you  to  con- 
sider its  force  and  value  and  the  weight  to 
give  to  it.'  The  contention  is  that  this  was 
error,  'as  the  Court  instructed  the  jury  that 
there  was  corroborating  evidence,  when  the 
Court  should  have  charged  the  jury  that  it  was 
for  them  to  ascertain  from  the  testimony 
whether  or  not  there  was  corroborating  testi- 
mony.' The  objection  is  hypercritical.  The 
Court  did  not  instruct  the  jury  that  there  was 
corroborating  testimony,  but  testimony  of  that 
tendency ;  and  added  that  the  force  and  weight 
of  its  corroborating  power  was  for  the  jury  to 
determine." 

It  would  seem  from  the  opinion  in  the  above 

case,  that  there  were  two  girls  involved  in  that 
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transportation,  one  Opal  Clarke  and  another 
Ella  Parks;  just  as  in  the  case  at  bar  there  are 
two  involved,  Marsha  Warrington  and  Lola 
Norris.  We  contend  that  Marsha  Warring- 
ton was  undoubtedly  an  accomplice  as  to  Lola 
Norris.  As  the  testimony  discloses,  the  de- 
fendant testified  that  she  insisted  on  Lola  Nor- 
ris going  away  with  her.  (See  Transcript  of 
Record,  pp.  321,  324,  337-340.)  We  further 
contend  that  inasmuch  as  whatever  Lola  Nor- 
ris did  was  purely  voluntary  on  her  part,  she 
also  was  an  accomplice. 

The  common  law  rule,  which  prevails  in  the 
Federal  Courts,  is  that  a  defendant  may  be 
convicted  upon  the  uncorroborated  testimony 
of  an  accomplice.  But  the  practice  of  the 
courts,  where  such  doctrine  obtains,  is  to  warn 
the  jury  of  the  danger  of  convicting  unless 
the  accomplice  be  strongly  corroborated.  The 
general  rule  is  well  stated  in  Greenleaf  on 
Evidence  (6th  ed.),  vol.  1,  p.  493,  as  follows: 

"Sec.  380.  The  degree  of  credit  which  ought 
to  be  given  to  the  testimony  of  an  accomplice, 
is  a  matter  exclusively  within  the  province  of 
the  jur}^  It  has  sometimes  been  said,  that 
they  ought  not  to  believe  him,  unless  his  testi- 
money  is  corroborated  by  other  evidence,  and, 
without  doubt,  great  caution  in  weighing  such 
testimony  is  dictated  by  prudence  and  good 
reason.    But,  there  is  no  such  rule  of  law,  it 


88 

being  expressly  conceded  that  the  jury  may, 
if  they  please,  act  upon  the  evidence  of  the 
accomplice  without  any  confirmation  of  his 
statement.  But,  on  the  other  hand,  judges,  in 
their  discretion,  will  advise  a  jury  not  to  con- 
vict of  felony  upon  the  testimony  of  an  accom- 
plice alone,  and  without  corroboration ;  and  it 
is  now  so  generally  the  practice  to  give  them 
such  advice,  that  its  omission  would  be  re- 
garded as  an  omission  of  duty  upon  the  part 
of  the  judge." 

No  common  law  rule  forbids  a  conviction 
upon  the  uncorroborated  testimony  of  an  ac- 
complice, if  his  evidence  satisfies  the  jury  of 
the  guilt  of  the  accused  beyond  a  reasonable 
doubt.  Hence,  although  the  uncorroborated 
testimony  of  an  accomplice  should  be  received 
and  considered  by  the  jury  with  caution,  and 
the  court  should  and  usually  does  instruct  them 
to  that  effect,  they  may,  in  the  absence  of  a 
statutory  provision  to  the  contrary,  convict 
upon  the  evidence  of  an  accomplice  alone, 
although  uncorroborated. 

CYC,  vol.  12,  p.  453; 
United  States  v.  Ybanez,  53  Fed.  Rep. 
536; 

United  States  v.  Fleming,  18  Fed.  Rep. 
907; 

United  States  v.  Harries,  26  Fed.  Cas. 
No.  15309,  2  Bond.  R.  311 ; 
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United  States  v.  Smith,  27  Fed.  Cas. 
No.  16322,  2  Bond.  R.  323 ; 

United  States  v.  McKee,  26  Fed.  Cas. 
No.  15685,  3  Dill.  R.  546; 

United   States  v.   Lancaster,   26   Fed. 
Cas.  No.  15556,  2  McLean  R.  431 ; 

United  States  v.  Reeves,  36  Fed.  Rep. 
404; 

United  States  v.  Van  Leuven,  65  Fed. 

Rep.  78; 
United  States  v.  Sykes,  58  Fed.  Rep. 

1004; 
United  States  v.  Kessler,  Bald.  R.  22 ; 
United  States  v.  Sacia,  2  Fed.  Rep.  708 ; 
People  V.  Bonney,  98  Cal.  278; 
People  V.  Coffey,  Cal.  App. ; 
See,  also.  Sec.  1111,  Penal  Code  Cal. 

The  trial  court  not  only  declined  to  instruct 
the  jury  in  the  language  requested  by  counsel 
for  defendant,  but  failed  to  give  any  instruc- 
tions at  all  to  the  jury  advising  them  to  be 
cautious  in  convicting  upon  such  testimony, 
and  as  to  what  weight  should  be  accorded  such 
evidence. 

Although  an  accomplice  is  a  competent  wit- 
ness for  the  prosecution,  his  testimony  should 
be  received  with  great  care  and  caution. 
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United  States  v.  Smith,  Fed.  Cas.  No. 
16322; 

United  States  v.  Babcock,  Fed.  Cas.  No. 
14487; 

United  States  v.  Goldberg,  Fed.  Cas. 
No.  15223; 

United  States  v.  McKee,  Fed.  Cas.  No. 
15686. 

Except  in  one  State,  it  seems  to  be  the  well- 
established  and  almost  universal  practice  for 
the  court  to  instruct  that  the  testimony  of  an 
accomplice  should  be  viewed  by  the  jury  with 
great  care  and  caution. 

See  cases  cited  in  Blashfield  on  Instructions 
to  Juries,  p.  485. 

And  a  refusal  to  so  instruct  is  ground  for 
reversal. 

Solander  v.  People,  2  Colo.  48 ; 
Cheatham  v.  State,  67  Miss.  335 ; 
People  V.  Sternberg,  111  Cal.  11 ; 
People  V.  Strybe,  36  Pac.  Rep.  3 ; 
People  V.  Bonney,  98  Cal.  278 ; 
People  V.  Coffey,  Cal.  App. 

A  conviction  founded  on  the  uncorroborated 
testimony  of  an  accomplice  is  legal,  although 
it  is  almost  universal  practice,  sanctioned  by 
long  usage  and  deliberate  judicial  approval,  to 
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instruct  juries  to  be  cautious  in  convicting 
upon  such  testimony. 

United  States  v.  Neverson,  I  Mackey, 
152; 

United  States  v.  Bicksler,  1  Mackey, 
341; 

State  V.  Hyer,  39  N.  J.  Law ; 
State  V.  Honey,  19  N.  C.  390; 
State  V.  Miller,  97  N.  C.  484. 

In  United  States  v.  Sykes,  58  Fed.  Rep. 
1000,  1004,  Judge  Dick,  in  charging  the  jury, 
said: 

''The  degree  of  credit  which  ought  to  be 
given  to  the  testimony  of  an  accomplice  is  a 
matter  exclusively  within  the  province  of  the 
jury,  and  they  may  believe  and  act  upon  such 
evidence  without  any  confirmation  of  his 
statements.  But  it  is  the  duty  of  the  judge  to 
advise  the  jury  to  consider  such  testimony  with 
great  caution,  and  not  to  regard  it  as  worthy 
of  credit  without  corroboration  by  other  evi- 
dence material  to  the  issues  before  them.  In 
doing  so,  the  judge  does  not  withdraw  the  case 
from  the  jury  by  positive  direction,  but  only 
advises  them  not  to  give  credit  to  such  unsup- 
ported testimony." 

In  Hanley  et  al.  v.  United  States,  123  Fed. 
Rep.  849,  it  was  held  that  a  defendant  in  a 
criminal  case  in  the  Federal  Courts  can  not 
complain  because  the  testimony  of  an  accom- 
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j)lice  was  submitted  to  the  jury,  under  instruc- 
tions that  it  should  be  received  with  caution 
and  carefully  scrutinized. 

There  is  a  total  want  of  such  instruction  in 
the  case  at  bar. 

In  United  States  v.  Van  Leuven,  65  Fed. 
Rep.  78,  81,  District  Judge  Shiras  said : 

"At  the  common  law,  as  the  same  existed  in 
England,  in  the  progress  and  development  of 
that  law  the  conclusion  was  reached  by  the 
judges  charged  with  the  duty  of  presiding  over 
trials  of  criminal  cases  that  it  was  unwise  for 
a  jury  to  convict  a  person  upon  the  uncorrob- 
orated testimony  of  an  accomplice,  and  there- 
fore judges  cautioned  the  juries  in  this  par- 
ticular, and  charged  them  that  it  was  unwise 
for  the  jury  to  convict  upon  the  uncorrob- 
orated testimony  of  an  accomjolice.  In  the 
state  of  Iowa  it  has  been  enacted  as  a  pro- 
vision of  statutory  law  that  no  person  shall  be 
convicted  of  a  crime  upon  the  uncorroborated 
testimony  of  an  accomplice,  but  there  must  be 
corroborative  testimony  tending  to  connect  the 
defendant  with  the  commission  of  the  crime. 
I  have  alivays  deemed  it  my  duty  as  a  judge 
of  a  court  of  the  United  States,  and  trying 
cases  arising  in  the  state  of  Iowa,  and  ivhere 
the  defendant  is  a  citizen  of  this  state,  to  say 
to  the  jury  that  they  cannot  convict  upon 

THE  uncorroborated  TESTIMONY  OF  AN  ACCOM- 
PLICE."' 

The  defendant  in  the  case  at  bar  is  a  citizen 
of  the  State  of  California,  and  there  is  a  stat- 
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ute  in  the  State  of  California  similar  to  that 
enacted  in  the  State  of  Iowa. 

See  section  1111  of  the  Penal  Code  of  Cali- 
fornia. 

We  respectfully  submit  that  the  remarks 
and  the  course  invariably  pursued  by  District 
Judge  Shiras  are  peculiarly  applicable  to,  and 
should  have  been  followed  in,  this  case  by  the 
trial  court. 

There  is  a  statute  in  Texas  similar  to  section 
1111  of  the  Penal  Code  of  California,  and  in 
the  case  of  Martin  v.  State,  36  S.  W.  587,  the 
Court  of  Criminal  Appeals  of  Texas,  in  re- 
versing a  case  for  the  failure  of  the  trial  court 
to  charge  that  a  conviction  cannot  be  had  on 
the  uncorroborated  testimony  of  accomplices, 
said,  after  quoting  the  statute  of  that  State  as 
to  accomplices: 

"By  a  long  line  of  decisions,  it  has  been  held 
that,  where  the  state  in  a  criminal  prosecution 
introduces  evidence  of  accomplices,  it  is  in- 
cumbent on  the  court  to  give  in  charge  to  the 
jury  the  above  article,  and  then,  in  all  proper 
cases,  to  define  who  are  accomplices,  or  what 
it  takes  to  constitute  persons  accomplices  in 
the  commission  of  crime.  This  charge  should 
he  given,  tvhether  ashed  or  not;  but  it  is  espe- 
cially incumbent  on  the  court,  when  the  matter 
is  pointed  out  by  a  bill  of  exceptions,  to  give 
the  law  on  accomplice's  testimony  in  charge 
to  the  jury.     (Citing  many  cases.)     It  is  not 
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necessary  to  discuss  the  testimony  of  said  wit- 
nesses. The  evidence  not  only  tends  to  show 
that  said  three  witnesses  were  accomplices,  and 
that  their  testimony  was  materially  prejudi- 
cial to  the  defendant,  but  the  record  establishes 
that  the  State's  case  is  mainly  based  on  their 
evidence;  and  why  the  learned  judge  should 
have  omitted,  in  a  case  of  this  importance,  to 
give  to  the  jury  a  charge  on  accomplice's  testi- 
mony, especially  when  an  exception  was  taken 
to  his  charge  in  this  regard,  is  to  us  inexpli- 
caMe." 

Applying  the  case  of  Martin  v.  State  to  the 
case  at  bar,  and  under  the  rule  laid  down  by 
District  Judge  Shiras  in  United  States  v.  Van 
Leuven,  supra,  it  is  submitted  that  the  trial 
judge  was  in  error  in  taking  the  view  that 
Marsha  Warrington  and  Lola  Norris,  or  either 
of  them,  were  not  accomplices,  and  in  refusing 
to  instruct  the  jury  as  requested  by  the  de- 
fendant. 

While,  technically,  the  learned  Judge  of  the 
trial  Court  may  have  been  correct  in  refusing 
to  give  instructions  in  the  precise  language 
requested  by  counsel  for  defendant,  neverthe- 
less, the  duty  rested  upon  him  to  give  to  the 
jury  some  appropriate  instructions,  telling 
them  that  the  testimony  of  an  accomplice  is 
"always  to  be  received  with  caution,  and 
weighed  and  scrutinized  with  great  care  by 
the  jury. 
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The  jury  was  left  in  total  ignorance  as  to 
whether,  in  the  first  place,  the  witnesses 
Marsha  Warrington  and  Lola  Norris,  or  either 
of  them,  should  be  considered  accomplices  of 
the  defendant,  under  the  evidence  adduced; 
and,  in  the  second  place,  if  the  jury  should 
consider  them  under  the  evidence  and  instruc- 
tions of  the  Court  as  accomplices,  as  to  what 
weight  should  be  accorded  to  the  testimony  of 
an  accomplice;  and,  in  the  third  place,  if  the 
jury  should  consider  them  both  under  the  evi- 
dence and  instructions  of  the  Court  as  accom- 
plices, it  should  have  been  further  instructed 
that :  ' '  The  testimony  of  one  accomplice  can- 
not be  accepted  as  sufficient  corroboration  of 
the  testimony  of  another." 

CYC.  Val.  12,  pp.  458,  459,  and  cases 
there  cited. 

In  all  of  these  respects,  it  is  respectfully 
submitted  that  the  trial  Judge  was  in  error 
and  that  a  reversal  of  the  judgment  of  convic- 
tion must  follow. 
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III. 


THE  ONLY  ISSUE  INVOLVED  IN 
THE  INDICTMENT  ESCAPED  THE 
ATTENTION  OF  THE  TRIAL  COURT. 
THIS  ISSUE  WAS  ALSO  THE  ONLY 
ISSUE  IN  THE  EVIDENCE.  THE 
WHOLE  CHARGE  OF  THE  TRIAL 
COURT  TO  THE  JURY  WAS,  FOR  THIS 
REASON,  MISLEADING  AND  ERRONE- 
OUS AND  THE  JURY  WAS  BLINDED 
AS  TO  THE  REAL  ISSUE.  BY  REASON 
OF  THIS,  THEREFORE,  DEFENDANT 
FAILED  TO  RECEIVE  A  FAIR  AND 
IMPARTIAL  TRIAL.  (Assignments  of 
Error  Nos.  115,  122-123,  124,  130,  151,  152; 
Transcript  of  Record,  pp.  90,  93,  94,  95,  97, 
106, 107,  403,  406,  407,  412, 421.) 

The  whole  charge  to  the  jury  is  pregnant 
with  the  above  misconception  indulged  in  by 
the  trial  Court. 

The  Court  labored  under  the  impression 
that  the  defendant  was  charged  with  the  inter- 
state transportation  of  the  women  for  the  pur- 
pose of  "debauchery."  The  prosecution  also 
misconceived  the  nature  of  the  issue. 

The  indictment  charges  that  the  defendant 
transported  Marsha  Warrington  over  the  lines 
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of  the  Southern  Pacific  Railway,  etc.,  with  the 
intent  and  purpose  that  she  should  "be  and 
become  the  concubine  and  the  mistress  of  the 
said  defendant."  The  indictment  expressly 
limits  the  immoral  purpose  to  that  of  becom- 
ing the  mistress  of  the  defendant.  (Trans- 
cript of  Record,  p.  2.) 

That,  and  that  only,  is  the  crime  charged 
against  this  defendant  in  the  indictment. 

The  trial  Court  and  the  prosecution  labored 
under  the  impression  that  the  crime  charged 
was  the  interstate  "debauchery"  of  the 
woman.  The  terms  "debauchery"  and  "other 
inmioral  purpose"  used  in  the  indictment  are 
general  terms.  But  the  indictment  specifically 
limits  the  meaning  of  the  general  words  and 
charges  a  limited  offence.  The  general  words 
are  limited  and  controlled  by  the  specific 
words  following  them — "to-wit:  that  the 
aforesaid  Marsha  Warrington  should  be  and 
become  the  concubine  and  the  mistress  of  the 
said  defendant. ' ' 

It  is  elementary  that,  where  the  words  of 
the  statute  are  general,  it  is  necessary  to  par- 
ticularize in  the  indictment. 

Mr.  Justice  Field,  in  United  States  v.  Hess, 
124  U.  S.  483,  31  L.  Ed.  516,  said: 
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''The  statute  upon  which  the  indictment  is 
founded  only  describes  the  general  nature  of 
the  offence  prohibited;  and  the  indictment,  in 
repeating  its  language  without  averments  dis- 
closing the  particulars  of  the  alleged  offence, 
states  no  matters  upon  which  issue  could  be 
formed  for  submission  to  a  jury." 

To  the  same  effect,  see: 

Keck  V.  U.  S.,  172  U.  S.  434,  43  L. 
Ed.  505; 
Evans  v.  U.  S.,  153  U.  S.  584,  587; 
U.  S.  V.  Britton,  107  U.  S.,  655,  661 ; 
U.  S.  V.  Carll,  105  U.  S.  611,  612; 
U.  S.  V.  Mann,  95  U.  S.  580,  585. 

As  stated,  the  terms  "debauchery"  and 
"other  immoral  purpose"  (practice),  used  in 
the  statute,  are  general  terms. 

The  word  "debauchery,"  in  the  statute, 
means  carnal  knowledge,  sexual  intercourse  of 
a  girl  or  woman. 

State  V.  Reeves,  97  Mo.  668,  10  S.  W. 
841,  10  Am.  St.  Rep.  349. 

As  was  well  said  by  this  appellate  tribunal, 
in  the  very  recent  case  of  Suslak  v.  United 
States,  213  Fed.  913,  917: 

"Moreover,  the  denunciation  of  the  law  is 
not  against  transportation  for  the  purpose  of 
debauchment,  but  for  the  purpose  of  debauch- 
ery. In  the  Century  Dictionary  debauchery  is 
defined  as : 
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''  'Excessive  indulgence  in  sensual  pleasures 
of  any  kind;  gluttony;  intemperance;  sexual 
immorality ;  unlawful  indulgence  of  lust. ' 

''So  Webster,  while  giving,  as  one  of  the 
meanings,  seduction  from  virtue,  duty,  or  alle- 
giance, also  defines  the  term  as : 

"  'Excessive  indulgence  of  the  appetites, 
especially  excessive  indulgence  of  lust ;  intem- 
perance ;  sensuality ;  habitual  lewdness. ' 

' '  It  was  in  this  sense  of  unlawful  indulgence 
of  lust  in  which  the  term  was  intended  to  be 
used  in  the  act. ' ' 

Athanasaw  v.  U.  S.,  227  U.  S.  326;  57 
L.  Ed.  528. 

The  uses  to  which  a  girl  or  woman  could  be 
subjected  by  a  white  slaver,  so  as  to  make  such 
female  a  debauchee,  and  her  master  a  crim- 
inal under  the  Act,  are  numerous.  It  is  un- 
necessary for  us  to  particularize  the  many  in- 
decent practices  that  come  under  the  head  of 
debauchery  and ' '  other  immoral  practices. ' '  It 
was  for  the  purpose  of  reaching  this  class  of 
human  beasts  that  the  act  was  passed. 

See :  "The  Battle  with  the  Slums,''  pp.  69- 
75,  By  Jacob  A.  Riis,  N.  Y.,  The  McMillan 
Company,  1902. 

Therefore,  in  order  to  allege  facts  in  an  in- 
dictment under  this  statute,  "upon  which  issue 
could  be  formed  for  submission  to  a  jury,"  it 
becomes    necessary    to    particularize.      The 
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framer  of  the  indictment  in  the  ease  at  bar 
did  so. 

The  issue  in  the  case  at  bar  was:  Did  the 
defendant  transport  Marsha  Warrington  to 
*'be  and  become  the  concubine  and  the  mis- 
tress of  the  defendant  *? 

In  the  first  portion  of  its  charge  to  the  jury, 
the  trial  court  goes  at  length  into  the  statute. 
The  language,  used  to  inform  the  jury  of  the 
law  covering  the  case  and  by  which  they  shall 
be  governed,  is  couched  in  the  general  expres- 
sions contained  in  the  statute.  (Transcript  of 
Record,  pp.  371-374.)  They  are  not  in  any 
manner  qualified  or  limited  to  cover  or  explain 
the  issue  involved.  Then,  later,  where  the 
Court  defines  and  charges  the  jury  upon  the 
criminal  intent  (Transcript  of  Record,  p.  378), 
the  same  general  language  is  used. 

The  framer  of  the  indictment  recognized  the 
rule  and  alleged  the  facts  which  constituted 
the  criminal  act;  but  nowhere  did  the  trial 
Judge  charge  the  jury  on  the  real  issue  in- 
volved.    To  be  sure,  the  Judge  defined  the 
terms  ''concubine"  and  "mistress,"  but  never 
once  did  he  inform  the  jury  that  the  defendant 
was  charged  with  transporting  the  women  for 
the  purpose  of  making  them  such.     On  the 
other  hand,  the  court  expressly  led  the  jury  to 
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believe  that  the  defendant  was  charged  with 
merely  seducing  the  woman,  and  that,  if  they 
so  found,  they  were  bound  to  find  the  defend- 
ant guilty  as  charged.  Our  contention  is 
borne  out  by  a  reference  to  the  definition  given 
by  the  trial  Court  with  painstaking  particular- 
ity to  the  term  "debauchery"  (Transcript  of 
Record,  p.  376).  The  defendant,  as  we  here- 
tofore stated,  was  not  charged  with  "debauch- 
ery;" but  this  definition,  given  with  such 
minute  particularity,  and  in  words  which  seem- 
ingly covered  defendant's  relation  with  the 
woman  covering  a  period  long  prior  to  the  trip 
to  Reno,  could  not  effect  a  result  on  the  jury 
other  than  we  maintain. 

On  page  391  of  the  Transcript  of  Record, 
the  trial  Court  goes  even  farther  and  prac- 
tically withdraws  the  issue  from  the  considera- 
tion of  the  jury  in  these  words: 

"There  is  a  homely  adage  that  actions  speak 
louder  than  words;  and  the  truth  of  this  is 
quite  as  pertinent  in  its  application  to  judicial 
inquiries  as  in  the  ordinary  affairs  of  life. 
Therefore,  if  you  find  that  these  girls  were 
taken  to  Reno  on  the  occasion  in  question  as 
testified  to  by  them,  and  that  while  there  the 
defendant  and  his  companion  Caminetti  co- 
habited with  them,  as  the  testimony  tends  to 
show,  then  you  may  find  that  they  were  taken 
there  with  the  immoral  purpose  and  intent 
charged.     That  is,  if  the  declarations  of  the 


102 

defendant  as  to  his  intent  and  purpose  do  not 
accord  with  his  acts  you  may  discard  his  words 
if  they  do  not  carry  conviction  to  your  minds, 
and  base  your  finding  as  to  his  intention  upon 
the  acts  conmiitted  by  him. ' ' 

The  whole  charge  of  the  court  in  the  case 
at  bar  is  on  a  parity  with  the  charge  reviewed 
by  the  Supreme  Court  in  the  Hickory  case. 
(Hickory  v.  U.  S.,  160  U.  S.  408,  421-422,  40 
L.  Ed.  474.) 

Mr.  Justice  White,  on  page  422,  in  part  says : 

"The  instruction  as  to  the  probative  weight 
which  the  jury  should  attach  to  the  fact  of 
flight  was  equally  erroneous.  It  was  as  fol- 
lows: 'And  not  only  this,  but  the  law  recog- 
nizes another  proposition  as  true,  and  it  is  that 
'the  wicked  flee  when  no  man  pursueth,  but  the 
innocent  are  as  bold  as  a  lion. '  That  is  a  self- 
evident  proposition  that  has  been  recognized 
so  often  by  mankind  that  we  can  take  it  as  an 
axiom  and  apply  it  to  this  case. '  This  instruc- 
tion was  tantamount  to  saying  to  the  jury  that 
flight  created  a  legal  presumption  of  guilt,  so 
strong  and  so  conclusive  that  it  was  the  duty 
of  the  jury  to  act  on  it  as  an  axiomatic  truth. 
On  this  subject  also,  it  is  true,  the  charge  thus 
given  was  apparently  afterwards  qualified  by 
the  statement  that  the  jury  had  a  right  to  take 
the  fact  of  flight  into  consideration,  but  these 
words  did  not  correct  the  illegal  charge  already 
given.  Indeed,  taking  the  instruction  that 
flight  created  a  legal  presumption  of  guilt  with 
the  qualifying  words  subsequently  used,  they 
were  both  equivalent  to  saying  to  the  jury  that 
they  were,  in  considering  the  facts,  to  give 
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them  the  weight  which,  as  a  matter  of  law, 
the  court  declared  they  were  entitled  to  have, 
that  is,  as  creating  a  legal  presumption  so  well 
settled  as  to  amount  virtually  to  a  conclusive 
proof  of  guilt." 

From  the  portion  of  the  charge  quoted  above, 
it  is  most  certain  that  the  real  issue  in  the  case 
at  bar  was  lost  to  the  trial  Judge.  There  was 
no  issue  in  the  evidence  as  to  the  sexual  rela- 
tions; there  was  even  no  issue  as  to  the  co- 
habitation; but  there  was  issue  joined — and  it 
was  the  only  issue  in  the  case — upon  the  alle- 
gation ' '  for  the  purpose  *  *  that  the  afore- 
said Marsha  Warrington  should  be  and  become 
the  concubine  and  the  mistress  of  the  said  de- 
fendant. ' ' 

We  respectfully  submit  that  a  man  may 
seduce  a  woman,  and  yet  that  woman,  as  a 
matter  of  law,  may  not  be  either  his  mistress 
or  his  concubine.  We  also  respectfully  submit 
that  a  man  may  '* co-habit"  with  a  woman  not 
his  wife,  and  still,  as  a  matter  of  law,  that 
woman  might  not  be  his  concubine  or  his  mis- 
tress. 

But  the  lower  Court  assumed,  as  a  matter  of 
law,  that  if  the  jury  should  find  that  the  de- 
fendant and  Caminetti  cohabited  with — slept 
with — or  seduced — the  women,  that  in  any 
such  event  they  were  guilty  as  charged. 
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We  respectfully  submit  that  this  portion  of 
the  charge  invaded  the  province  of  the  jury. 
That  it  took  away  from  the  consideration  of 
the  jury  the  only  issue  in  the  case  and  left 
that  body  with  nothing  to  do  but  return  a  ver- 
dict of  guilty. 

Instructions,  legally  correct  in  themselves  as 
independent  propositions,  or  as  applied  to  an 
appropriate  state  of  facts,  are  erroneous  if 
applied  to  a  state  of  facts  to  which  they  are 
not  adapted. 

Pond  V.  Williams,  1  Gray  630,  636 ; 

Wright  V.  Old  Colony  &  Fall  River  Rail- 
road Co.,  9  Gray  413 ; 

Brightman  v.  Eddy,  97  Mass.  478. 
They  tend  to  mislead  the  jury  either  into 
the  supposition  that  a  proper  state  of  facts 
exists  to  which  the  propositions  are  to  be  ap- 
plied by  them,  or  into  drawing  the  suggested 
inference  from  facts  which  do  not  authorize  it. 

Commonwealth  v.  Maloney,  113  Mass. 
211. 

The  trial  Judge  should  have  given  our  re- 
quested instructions  numbered  37,  44,  45,  46, 
47,  53,  93,  94  (Transcript  of  Record,  pp.  90,  93, 
94,  95,  97,  106,  107,  403,  406,  407,  412,  421 ;  As- 
signments of  Error  Nos.  115, 122, 123, 124, 125, 
130, 151  and  152.) 
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The  defendant  was  entitled  to  have  the  only 
issue  alleged  in  the  indictment  and  raised  by 
the  evidence  submitted  to  the  jury.  He  was 
entitled  to  have  it  clearly  stated  to  the  jury 
that  he  was  not  on  trial  for  general  immorality 
or  for  any  other  conduct  of  a  reprehensible 
nature;  that  he  was  not  on  trial  for  having 
co-habited  with  —  slept  with  —  or  seduced — 
Marsha  Warrington ;  but  that  he  was  charged 
only  and  on  trial  upon  the  single  issue  that  it 
was  his  intent  and  purpose:  'Hhat  the  afore- 
said Marsha  Warrington  should  be  and  become 
the  concubine  and  the  mistress  of  the  said  de- 
fendant."   (Transcript  of  Record,  p.  2.) 

The  trial  Court  gave  to  the  words  ''concu- 
bine" and  ''mistress,"  contained  in  the  above 
averment  in  the  indictment,  "too  wide  a  mean- 
ing." 

In  the  case  of  Suslak  v.  United  States,  supra, 
this  appellate  tribunal,  in  passing  upon  an  in- 
struction by  the  trial  Court  dealing  with  the 
words  "unlawful  co-habitation,"  which  was 
the  immoral  purpose  alleged  in  the  indictment 
in  that  case,  said : 

"On  the  other  hand,  we  think  that  the  trial 
court  gave  to  'unlawful  co-habitation'  too  wide 
a  meaning.  It  is  to  be  noted  that  this  phrase 
is  not  used  in  the  White  Slave  Act  at  all.  The 
act  denounces  transportation  for  the  purpose 
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of  prostitution  or  debauchery, '  or  for  any  other 
immoral  purpose';  and  the  one  count  in  the 
indictment  upon  which  this  question  arises 
charges  transportation  'for  an  immoral  pur- 
pose, to-wit,  for  the  purpose  of  unlawful  co- 
habitation. '  It  is  a  question,  therefore,  not  of 
the  construction  of  the  language  of  the  act,  but 
of  the  proper  interpretation  or  construction  of 
the  indictment.  The  pleader  might  have 
selected  any  appropriate  language  to  describe 
the  species  of  immorality  intended  to  be 
charged,  and,  having  chosen  a  legal  phrase  for 
the  purpose,  it  is  to  he  presumed  that  it  was 
employed  in  its  legal  sense.  In  that  view,  the 
first  part  of  the  instruction  is  free  from  serious 
objection,  but  it  is  inaccurate  to  say  that  it 
would  be  unlawful  co-habitation  if  a  man  and 
a  woman,  being  unmarried,  simply  'intended 
to  live  together'  as  man  and  wife,  or  if  the  man, 
having  another  room,  intended  repeatedly  to 
visit  at  the  woman's  room  for  the  purpose  of 
sexual  intercourse.  Such  intention  must  be 
put  into  actual  practice ;  there  must  be  an 
actual  living  together.  While  it  may  be  true 
that  joint  occujjancy  of  the  same  room  is  not 
under  all  circumstances  essential,  still  it  is 
clear  that  where  the  man  and  woman  do  not 
dwell  in  the  same  house,  and  the  visitation  for 
sexaal  intercourse  is  clandestine,  and  there  is 
no  other  association  together  after  the  manner 
of  husband  and  wife,  the  relation,  however  im- 
moral and  unlawful,  does  not  constitute  unlaw- 
ful co-habitation.  (Citing  Anderson's  Dic- 
tionary of  Law;  Words  and  Phrases,  Vol.  8, 
p.  7188 ;  Cannon  v.  United  States,  116  U.  S. 
55,  6  Sup  Ct.  278,  29  L.  Ed.  561 ;  Turney  v. 
State,  60  Ark.  259,  29  S.  W.  893.)  " 
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Furthermore,  under  the  peculiar  circum- 
stances of  the  case  at  bar,  the  jury  should  have 
been  clearly  instructed  that  the  fact  that  the 
defendant  may  have  been  guilty  of  some 
offense,  or  general  immoral  conduct,  other  than 
that  charged  in  the  indictment  and  denounced 
by  the  "White-slave  traffic  Act,"  should  not 
influence  their  judgments  in  considering  his 
guilt  or  innocence  on  the  charge  upon  which 
he  was  being  tried. 

What  was  said  by  the  Court  of  Appeals  of 
New  York,  in  the  now  celebrated  case  of  People 
V.  Becker,  104  N.  E.  Rep.  396,  400,  is  pecu- 
liarly pertinent  to  the  case  at  bar : 

"Of  course,  if  this  judgment  of  conviction 
is  to  be  affirmed,  it  must  be  done  because  the 
defendant  is  guilty  of  murder  and  not  because 
he  tvas  guilty  of  'grafting'  or  official  miscon- 
duct, lioivever  iniqtiitous  and  despicable  they 
may  have  been. ' ' 

So,  in  the  case  at  bar,  however  reprehensible 
may  have  been  the  conduct  of  the  defendant, 
as  disclosed  by  the  record,  the  jury  should  have 
been  told  that  he  could  be  convicted  only  be- 
cause he  was  guilty  of  a  violation  of  the 
"White-slave  traffic  Act,"  and  not  because  of 
any  general  immoral  conduct  or  of  his  guilt  of 
some  offense  other  than  a  violation  of  the 
"White-slave  traffic  Act." 
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Had  the  indictment,  in  the  case  at  bar,  been 
more  general  in  its  averment  of  the  intent  and 
purpose  of  the  defendant,  it  may  well  be  that 
the  learned  Judge  of  the  Court  below  would 
have  been  justified  in  refusing  to  give  the  in- 
structions requested  by  us,  but,  in  view  of  the 
limitation  which  the  prosecutor  saw  fit  to 
allege  in  the  indictment,  he  was  bound  thereby, 
and  the  jury  should  have  been  clearly  in- 
structed to  that  effect,  and  it  was  reversible 
error  for  the  trial  Judge  to  refuse  the  instruc- 
tions requested  by  us  on  this  phase  of  the  case. 

The  requested  instructions,  which  were  re- 
fused, are  as  follows : 

' '  You  are  instructed  that  the  defendant  is  on 
trial  for  the  crime  charged  in  the  indictment  in 
this  case  and  for  no  other  crime.  The  law  in 
its  wisdom  does  not  undertake  to  regulate  the 
moral  conduct  of  its  subjects,  unless  the  same 
is  declared  to  be  criminal,  and  even  if  jou  find 
that  the  defendant's  conduct  has  been  very 
reprehensible  morally,  still,  if  you  are  not  con- 
vinced of  his  guilt  beyond  all  reasonable  doubt 
of  the  crime  charged  in  the  indictment,  you 
should  find  the  defendant  not  guilt}^,  no  matter 
what  your  opinion  may  be  of  his  conduct  other- 
wise." (Assignment  of  Error  No.  115 ;  Trans- 
cript of  Record,  pp.  90,  403.) 

Stuart  V.  People,  73  111.  20. 

''You  are  instructed  that  when  one  is  said  to 
have  taken  away  a  female  for  the  purpose  of 
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concubinage,  that  means  in  law  that  the  party 
charged  with  such  taking  away  purposed  or 
meant  to  create  a  sort  of  marriage  relation  be- 
tween himself  and  the  female;  that  he  pur- 
posed to  co-habit  with  her;  and  to  have  con- 
tinual sexual  intercourse  with  her,  and  if  you 
find  from  the  evidence  that  this  was  not  his 
purpose,  or  if  not  convinced  beyond  all  reason- 
able doubt  that  such  was  his  purpose,  it  is  your 
dut}^  to  find  him  not  guilty."  (Assignment  of 
Error  No.  122;  Transcript  of  Record,  pp.  93, 
406.) 

"Before  you  can  convict  the  defendant  of 
the  crime  charged  in  the  indictment,  you  must 
find  that  at  the  time  he  did  the  acts  alleged  in 
said  indictment,  if  you  find  beyond  all  reason- 
able doubt  that  he  did  them,  that  there  existed 
in  his  mind  the  purpose  and  intent  that  the 
said  Marsha  Warrington  should  become  the 
mistress  and  concubine  of  the  said  defendant ; 
in  other  words,  you  must  find  beyond  all  rea- 
sonable doubt  not  merely  the  purpose  of  having 
sexual  intercourse  with  her,  but  the  purpose  of 
creating  the  relation  between  himself  and  the 
said  Marsha  Warrington,  of  concubinage, 
which  is  a  natural  marriage,  as  contradistin- 
guished from  a  legal  or  civil  marriage,  and  for 
the  purpose  of  having  an  habitual  and  contin- 
ued illicit  cohabitation  with  her,  and  unless  you 
find  such  pur^^ose  and  intent  actually  existing 
in  his  mind  at  the  time  of  the  alleged  commis- 
sion of  the  acts  alleged  in  the  indictment,  you 
must  find  a  verdict  of  acquittal."  (Assign- 
ment of  Error  No.  123 ;  Transcript  of  Record, 
pp.  94,406,407.) 

"You  are  instructed  that  one,  two,  or  even 
half  a  dozen  acts  of  illicit  intercourse  would 
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not  of  themselves  constitute  concubinage,  but 
there  must  exist  a  purpose  and  intent  to  have 
an  habitual  and  continued  illicit  cohabitation 
with  the  woman  in  question,  and  you  must  be- 
lieve beyond  a  reasonable  doubt,  before  you 
can  convict  the  defendant  under  this  indict- 
ment that  his  purpose  was  that  the  said  Marsha 
Warrington  should  be  and  become  his  concu- 
bine and  mistress,  and  that  his  purpose  was  not 
merely  to  have  illicit  sexual  intercourse  with 
her;  for  if  his  purpose  was  merely  to  gratify 
his  desires  by  rape,  seduction  or  fornication,  he 
would  not  be  guilty  under  this  indictment,  and 
you  must  acquit  him."  (Assignment  of  Error 
No.  124 ;  Transcript  of  Record,  pp.  94,  95,  407.) 

"You  are  further  instructed  that  defendant 
is  charged  with  the  crime  alleged  in  the  indict- 
ment in  this  case,  and  no  other  offense.  The 
burden  of  proving  every  material  allegation  of 
this  indictment  is  upon  the  prosecution  and  if 
they  fail  to  so  prove  it  to  your  satisfaction  be- 
yond all  reasonable  doubt,  it  is  your  duty  to 
acquit,  even  though  you  may  be  satisfied  the 
defendant  is  guilty  of  some  crime  other  than 
that  charged."  (Assignment  of  Error  No. 
125 ;  Transcript  of  Record,  pp.  95,  407. ) 

''You  are  instructed  that  the  indictment  in 
this  case  charges  in  the  first  count,  that  the  de- 
fendant transported  and  caused  to  be  trans- 
ported to  Reno,  in  the  State  of  Nevada,  one 
Marsha  Warrington,  'for  the  purpose  of  de- 
bauchery and  for  an  immoral  purpose,  to-wit, 
— that  the  aforesaid  Marsha  Warrington 
should  be,  and  become  the  concubine  and  mis- 
tress of  the  said  defendant. '  In  order  to  con- 
vict the  defendant  upon  this  count  of  said  in- 
dictment it  is  essential  that  the  prosecution 
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prove  beyond  all  reasonable  doubt,  not  only 
that  the  said  Marsha  Warrington  was  trans- 
ported, but  that  said  transportation  was  done 
for  the  purpose  alleged  in  said  indictment,  and 
that  such  intent  or  purpose  existed  in  the  mind 
of  the  defendant  at  the  time  of  such  transpor- 
tation. And,  if  you  find  that  the  prosecution 
has  failed  to  prove  such  purpose  to  your  satis- 
faction beyond  all  reasonable  doubt,  it  is  your 
duty  to  find  him  not  guilty  ujDon  this  count  of 
said  indictment  even  though  you  may  be  satis- 
fied that  he  had  immoral  relations  with  the  said 
Marsha  Warrington  after  such  transportation 
had  been  accomplished."  (Assignment  of 
Error  No.  130;  Transcript  of  Record,  pp.  97- 
98,412.) 

''Evidence  has  been  introduced  tending  to 
show  that  the  purpose  of  defendant  in  going 
from  Sacramento  to  Reno  in  the  company  of 
Marsha  Warrington  was  to  avoid  the  notoriety 
that  the  defendant  expected  would  result  in 
the  publication  in  a  newspaper  of  certain  facts 
of  a  scandalous  nature.  You  have  the  right  to 
consider  such  evidence  as  tending  to  show  the 
intent  and  purpose  of  the  defendant.  If  it  sat- 
isfies your  mind  that  the  purpose  of  the  de- 
fendant of  the  alleged  transportation  of  Mar- 
sha Warrington  was  not  that  charged  in  the 
indictment,  it  will  be  your  duty  to  return  a 
verdict  of  not  guilty."  (Assignment  of  Error 
No.  151;  Transcript  of  Record,  pp.  106,  421.) 

"The  Court  instructs  the  jury  that  the  in- 
dictment charges  that  the  purpose  of  the  al- 
leged transportation  of  Marsha  Warrington 
from  Sacramento  to  Reno  was  that  she  should 
become  his  mistress  and  concubine.  It  is 
claimed  on  the  part  of  the  defendant  that  such 
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was  not  the  purpose,  and  evidence  has  been 
introduced  tending  to  show  that  reports  had 
been  made  to  defendant  that  certain  facts  were 
to  be  made  public  in  Sacramento,  and  that  for 
the  purpose  of  escaping  the  notoriety  that 
would  follow  publicity,  the  defendant  intended 
to  leave  Sacramento  for  a  brief  period,  and 
that  it  was  no  part  of  his  purpose  to  have  Mar- 
sha Warrington  as  his  concubine  and  mistress. 
If  you  believe  that  the  purpose  of  the  defend- 
ant was  not  as  charged  in  the  indictment,  it 
will  be  your  duty  to  bring  in  a  verdict  of  not 
guilty."  (Assignment  of  Error  No.  152; 
Transcript  of  Record,  pp.  107,  421.) 

Furthermore,  the  charge  to  the  jury,  above 
quoted,  is  erroneous  in  another  material  re- 
spect. A  defendant  in  a  criminal  action  testi- 
fying in  his  own  behalf  is  entitled  to  have  his 
testimony  submitted  to  the  jury.  The  instruc- 
tion complained  of  practically  informed  the 
jury  that  they  should  disregard  all  the  testi- 
mony of  the  defendant  touching  his  reasons 
for  going  to  Reno — it  practically  withdrew 
from  the  consideration  of  the  jury  defendant's 
testimony  upon  the  subject  of  intent. 

People  V.  Keefer,  65  Cal.  232. 

This  assignment  of  error,  alone,  should  en- 
title the  defendant  to  a  new  trial. 

"An  instruction  which  is  calculated  to  con- 
fuse and  mislead  the  jury  should  not  be  given. 
And  if  the  instruction  of  the  Court  be  given, 
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in  terms  which  may  have  misled  the  jury,  it  is 
ground  for  reversal;  especially  if  it  appears 
that  they  were  actually  misled. 

''Appellate  practice — Where  the  charge  of 
the  Judge  to  the  jury  is  of  a  character  to  mis- 
lead the  jury,  the  error  is  one  of  law,  and  may 
be  corrected  in  an  appellate  court." 

7  Encyc.  of  U.  S.  Sup.  Ct.  Repts.,  tit. 
''Instructions,"  p.  33,  Sec.  9,  and 
cases  cited. 
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IV. 

THE  UNDUE  PROBATIVE  IMPORT- 
ANCE PLACED  BY  THE  PROSECUTION 
AND  TRIAL  JUDGE  UPON  THE  BLOOD- 
STAINED SHEET  TAKEN  FROM  THE 
RENO  COTTAGE  DISTORTED  AND  IN- 
FLUENCED THE  MINDS  OF  THE  JURY 
TO  SUCH  AN  EXTENT  AS  TO  DEPRIVE 
DEFENDANT  OF  A  FAIR  AND  IMPAR- 
TIAL TRIAL,  AND  ALSO  CONSTITUTED 
GROSS  MISCONDUCT  ON  PART  OF 
THE  PROSECUTING  ATTORNEYS  AND 
THE  TRIAL  JUDGE. 

(Assignments  of  Error  No.  46,  49,  50,  51,  52, 
Transcript  of  Record,  pp.  63,  64,  65,  207,  209, 
219,  221,  222,  229.) 

"None  but  facts  having  rational  probative 
value  are  admissible.  This  principle  is,  in- 
deed, axiomatic,  for  any  system  of  evidence 
purporting  to  be  rational." 

1  Wigmore  on  Evidence,  Sec.  9. 

We  contend  that  the  admission  of  the 
"blood-stained  sheet,"  and  of  the  testimony 
relating  thereto,  was  most  serious  error,  and 
the  conduct  of  the  prosecuting  officers  in  this 
connection  inexcusable  and  deeply  prejudicial 
and  injurious  to  the  cause  of  the  defendant. 


115 

While  the  prosecution  was  putting  in  its 
case  in  chief,  it  called  to  the  stand  a  witness, 
T.  A.  Reed,  the  Constable  of  Reno  Township, 
who,  among  other  things,  was  permitted  by  the 
trial  Judge  to  testify  that  he  had  "obtained 
four  sheets  which  were  used  upon  those  beds 
from  a  colored  woman  Emma  Pitman,  who  is 
in  attendance  upon  the  Court  here.  She 
brought  them  out  in  a  package  to  me  at  her 
residence  on  West  Street  between  Second  and 
Third  and  I  took  them  to  the  police  station  and 
kept  them  there  until  coming  here  to  the 
Grand  Jury,  and  at  that  time  I  turned  them 
over  to  the  office  of  Mr.  McNab.  No  one  inter- 
fered with  those  sheets  from  the  time  I  got 
possession  of  them  until  I  brought  them  down 
to  the  Federal  Grand  Jury.  I  had  them  in  a 
safe  place  in  my  office  and  they  were  in  the 
same  position  as  they  were  when  I  first  placed 
them  there.  They  were  continually  in  my  cus- 
tody during  that  time,  and  until  I  turned  them 
over  to  the  clerk  in  Mr.  McNab 's  office." 
(TranscrijDt  of  Record,  p.  218.) 

Thereafter  John  L.  McNab,  ex-United 
States  Attorney  at  San  Francisco,  Earl  H. 
Pier,  formerly  one  of  his  assistants,  and  Leslie 
L.  Collins,  formerly  his  chief  clerk,  were  called 
as  witnesses  to  identify  those  "blood-stained 
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sheets"  and  to  testify  as  to  their  safe  custody 
from  the  time  they  were  taken  from  the  bunga- 
low at  Reno  to  the  time  of  their  production  in 
court  and  their  introduction  in  evidence  as 
part  of  the  case  of  the  prosecution. 

The  witness,  T.  A.  Reed,  was  then  re-called 
and  testified  that  these  sheets  and  the  night 
gown  were  bloody.  The  bloody  night-gown 
was  burned  up  by  the  colored  woman,  Emma 
Pitman.  (Transcript  of  Record,  pp.  227-229.) 
But  the  witness  Reed  was  very  careful  to  take 
the  blood-stained  sheets  with  him. 

After  a  most  painstaking  identification  of 
the  bloody  sheets,  Mr.  Roche,  one  of  the  prose- 
cuting attorneys,  offered  them  in  evidence,  as 
follows : 

"Mr.  Roche:  We  offer  these  sheets  in  evi- 
dence. 

Mr.  Devlin:  We  object,  first  upon  the 
ground  that  they  have  not  been  sufficiently 
identified,  and  secondly  upon  the  ground  that 
they  are  absolutely  immaterial,  irrelevant  and 
incompetent  to  any  issue  in  this  case. 

The  Court  :    The  objection  is  overruled. 

Mr.  Devlin  :    We  reserve  an  exception. 

Mr.  Roche:  /  want  to  direct  the  attention 
of  the  jury  at  this  time  to  a  part  of  the  sheet.'' 
(Transcript  of  Record,  p.  229.) 
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The  "part  of  the  sheet"  exhibited  by  the 
prosecuting  attorney  to  the  jury  was  that  con- 
taining the  discoloration,  the  "soiled,"  by 
which  the  witness  meant  "soiled  with  blood." 
(See  question  asked  by  the  trial  Judge  and 
answer  thereto  of  the  witness  J.  D.  Hillhouse, 
Chief  of  Police  at  Reno ;  Transcript  of  Record, 
p.  208.) 

The  special  prosecutor  then  made  a  spectac- 
ular demonstration  of  these  sheets  to  the  jury, 
to  convey  the  impression  that  one  of  the  girls 
had  been  overcome  by  force,  had  been  raped, 
and  that  these  sheets  were  the  silent  but  con- 
clusive evidence  of  that  infamous  crime. 

It  may  be  well  imagined  the  effect  that  such 
a  demonstration  produced  on  the  jury. 

These  sheets,  it  appeared  by  the  testimony  of 
the  Government's  own  witnesses,  were  abso- 
lutely immaterial  to  any  issue  in  the  case,  as 
the  marks  on  them  were  simply  from  men- 
strual flow. 

The  damaging  effect  on  the  jury  had  been 
procured,  and  had  been  allowed  to  sink  into 
the  minds  of  the  jury,  to  the  injury  of  the 
defendant.  The  special  prosecutor,  days  after- 
wards when  the  defense  had  rested  and  the  im- 
pression thus  produced  had  remained  with  the 
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jury,  during  all  the  time  tlie  evidence  for  the 
defense  was  being  given  to  the  jury,  as  shown 
by  the  record,  said : 

' '  Mr.  Roche  :  May  it  please  the  Court.  Your 
Honor  will  recollect  that  we  introduced  in  evi- 
dence some  of  the  sheets  taken  from  the  bed 
at  Reno,  from  the  bungalow  at  Reno;  exam- 
ining the  testimony  recently,  I  came  to  the  con- 
clusion that  there  might  be  some  question  as 
to  whether  we  made  it  clear  enough  that  it  was 
not  contended  by  the  Government,  that  the 
bloodstains  upon  the  sheets  were  due  to  any- 
thing except  menstrual  flow.  You  understood 
that  Mr.  Devlin,  did  you  not  ? 

Mr.  De\xin  :    No,  I  did  not. 

The  Court:  I  remember  that  one  of  the 
young  ladies  testified  about  that. 

Mr.  Roche:  We  didn't  press  the  matter 
because  it  was  embarrassing  to  the  witness.  I 
want  to  say  that  the  Government  makes  no 
other  contention  about  it."  (Transcript  of 
Record,  p.  336.) 

This  evidence  was  not  withdrawn  and  the 
Court  gave  the  jury  no  instructions  concerning 
it.  It  was  clearly  immaterial  and  irrelevant  to 
any  issue.  Owing  to  the  agitation  concerning 
white-slavery  and  the  widely  published 
charges  that  at  least  one  of  the  girls  had  been 
cruelly  outraged  it  must  be  evident  that  the 
defendant 's  rights  to  a  fair  and  impartial  trial 
were  practically  destroyed  by  this  demonstra- 
tion. 
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We  assigned  tlie  rulings  of  the  Court  as 
error  in  admitting  the  evidence.  And  we  now 
also  assign  the  conduct  of  the  special  prose- 
cutor in  this  matter  as  misconduct,  requiring 
a  new  trial. 

It  is  also  to  be  remembered  that  these  sheets 
were  taken  from  the  bed  occupied  by  Lola  Nor- 
ris  and  it  was  not  claimed  that  the  defendant 
was  connected  with  them  in  any  way. 

We  attribute  so  much  importance  to  this 
feature  of  the  case  that  we  refer,  in  detail,  to 
the  evidence  relating  to  the  "blood-stained 
sheet." 

During  the  examination  of  J.  D.  Hillhouse, 
Chief  of  Police  of  Reno,  a  witness  for  the 
United  States,  the  following  proceedings  were 
had: 

'^Q.  Just  state  to  the  jury  what  you  ob- 
served as  to  the  condition  of  the  clothing  in  the 
rear  bed-room  at  that  time. 

Mr.  Devlin:  We  object  to  that,  your 
Honor,  upon  the  ground  that  it  is  testifying 
to  a  circumstance  occurring  after  the  act.  The 
witness  says  he  was  not  present  during  the 
interval  of  two  days  and  there  is  no  proof  that 
it  was  in  the  same  condition. 

The  Court  :  There  is  nothing  in  that ;  it  is 
a  question  whether  the  house  was  in  the  same 
condition.  If  3^ou  can  show  that  it  was  not, 
then  that  is  a  different  thing.    This  witness  has 
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testified  sufficiently  to  indicate  that  it  was  in 
the  condition  it  was  in  at  the  time  he  arrested 
these  people. 

Mr.  Devlin  :  I  understood  him  to  say  that 
he  did  not  know. 

The  Couet:  No,  he  didn't  say  anything  of 
the  kind.  The  evidence  goes  before  the  jury, 
3^ou  understand,  and  they  will  determine  the 
weight  to  attach  to  it.    Answer  the  question? 

Mr.  Devlin:  We  note  an  exception.  And 
it  would  like  to  add  the  further  objection  that 
no  proper  foundation  has  been  laid,  and  that 
it  does  not  appear  from  the  witness's  testi- 
mony that  other  people  were  not  at  the  house 
during  the  two  days  that  intervened  between 
the  two  visits. 

The  Court:  That  only  goes  to  the  weight 
of  the  testimony,  it  does  not  go  to  its  admissi- 
bility. 

Mr.  De\xin:  And  furthermore,  the  facts 
sought  to  be  elicited  are  in  no  wise  binding 
upon  the  defendant. 

The  Court:  It  is  certainly  binding  upon 
the  defendant  if  the  jury  believes  the  testi- 
mony of  the  witness.    Proceed. 

Mr.  Devlin:    We  take  an  exception. 

A.  In  the  north  bed-room,  in  the  clothes 
closet  was  a  sheet  that  was  soiled  with  blood- 
stains. 

Mr.  Roche  :  That  is,  it  was  both  soiled  and 
had  blood-stains? 

A.    Yes  sir. 
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The  Court:    When  you  say  'soiled'  do  you 
mean  soiled  with  blood? 

A.     Yes  sir.     I  did  not  observe  any  other 
stains  upon  the  sheet.    I  did  not  observe  any- 
thing the  matter  with  the  sheet  other  than  the 
stains  upon  it.    I  also  examined  the  bed  to  see 
how  many  sheets  there  were  upon  it.    I  only 
saw  one,— this  was  in  the  bed-room  in  which 
Caminetti  had  gone  to  dress,  and  the  same 
room  in  which  Miss  Norris  went  after  she  left 
the  bath-room.    I  also  observed  toilet  powder 
and  hair  pins  upon  the  bureau.    I  then  pro- 
ceeded into  the   south  bed-room  into  which 
Miss  Warrington  and  Diggs  had  gone  and  ex- 
amined the  bed  and  bedding  in  that  room.    I 
noticed  under  the  pillow  a  wadded  napkin,  a 
soiled     wadded     napkin,     matted     together. 
There  were  two  sheets  upon  that  bed.    I  did 
not  see  any  stains  on  them.    I  believe  the  Con- 
stable took  charge  of  the  sheets  of  those  two 
beds  including  the  one  that  was  soiled  and 
which  I  discovered  in  the  closet  of  the  rear 
bed-room.     I  noticed  toilet  powder  and  hair 
pins  upon  the  bureau  in  the  south  or  front  bed- 
room, and  in  the  bottom  draw  of  the  bureau  I 
found  a  night-gown.    There  were  blood  stains 
upon  it."     (Transcript  of  Record,  pp.  207- 
208.) 

T.  A.  Reed,  Constable  of  Reno  Township, 
another  witness  for  the  United  States,  testified 
to  the  same  effect: 

"and  I  made  an  examination  of  all  the  bed- 
ding upon  the  beds ;  there  was  only  one  sheet 
upon  the  bed  in  the  rear  room,  and  there  were 
two  sheets  on  the  bed  in  the  front  or  south 
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room  and  in  the  dresser  of  the  front  or  south 
room  in  the  lower  drawer  was  a  ladies  night 
dress  which  Avas  rolled  np  in  a  wad,  and  put 
away  in  a  corner.  I  undone  that  and  there 
were  blood  stains  on  it,  and  I  simply  put  it 
back  where  I  found  it.  Under  the  pillow,  on 
the  north  side  of  the  bed,  was  a  napkin,  rolled 
up,  in  a  wadded  condition.  I  did  not  examine 
it  or  anything.  The  napkin  was  in  a  soiled 
condition.  I  do  not  remember  now  whether 
there  were  any  blood  stains  of  any  kind  upon 
either  one  of  those  two  sheets.  I  was  in  the 
house  possibly  fifteen  minutes,  and  locked  up 
the  house  when  I  left  and  returned  to  it  again 
on  the  16th  with  Chief  Hillhouse.     *     *     *     * 

Chief  Hillhouse  got  a  sheet  out  of  the  closet 
of  that  bed-room.  I  did  not  examine  it  very 
close  but  there  were  blood  stains  on  it.  On 
that  occasion  the  Chief  and  I  turned  the  bed 
back.  I  did  not  observe  any  discoloration  of 
any  kind  upon  either  of  the  two  sheets  located 
upon  the  bed  in  the  front  room.  I  noticed 
some  talcum  powder  and  hair  pins  in  the  front 
bed-room,  the  next  time  I  visited  the  cottage 
must  have  been  long  about  the  24th  or  25th  of 
last  month.  I  obtained  four  sheets  which  were 
used  upon  those  beds  from  a  colored  woman, 
Emma  Pitman,  who  is  in  attendance  upon  the 
Court  here.  She  brought  them  out  in  a  pack- 
age to  me  at  her  residence  on  West  Street  be- 
tween Second  and  Third  and  I  took  them  to 
the  Police  Station  and  kept  them  there  until 
coming  here  to  the  Grand  Jury,  and  at  that 
time  1  turned  them  over  to  the  office  of  Mr. 
McNab.  No  one  interfered  with  those  sheets 
from  the  time  I  got  possession  of  them  until  I 
brought  them  down  to  the  Federal  Grand  Jury. 
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I  had  them  in  a  safe  pLace  in  my  office  and  they 
were  in  the  same  position  as  they  were  when  I 
first  placed  them  there.  They  were  continu- 
ally in  my  custody  during  that  time,  and  until 
I  turned  them  over  to  the  clerk  in  Mr.  Mc- 
Nab's  office.  I  don't  think  Mr.  McNab  was 
there  at  the  time— I  met  him  in  the  corridor. 
When  I  took  the  groceries  out  of  the  house  I 
also  recall  getting  the  two  hats  that  Diggs 
referred  to  as  being  disguises.  The  two  hats 
now  shown  me  are  the  two  hats  referred  to. 
Said  hats  were  thereupon  offered  in  evidence 
and  marked  U.  S.  Exhibit  15. 

Mr.  Roche:  Q.  Just  look  at  these  for  a 
moment  please  and  see  if  they  resemble  the 
sheets  which  you  took  from  Mrs.  Pitman,  and 
subsequently  *  brought  down  to  the  Federal 
Grand  Jury  and  delivered  into  the  custody  of 
one  of  the  young  men  in  Mr.  McNab 's  office? 

Me.  Devlin  :  I  object  upon  the  ground  that 
if  the  purpose  is  to  identify  the  sheets  they 
cannot  be  identified  by  simply  showing 
whether  they  resemble  something  or  not — 
whether  they  resemble  these  sheets. 

A.     They  resemble  these  sheets. 

Mr.  Devlin  :  One  moment.  I  move  to  strike 
out  the  answer  of  the  witness. 

The  Court:    The  objection  is  overruled. 

Mr.  Roche  :  Q.  Do  you  notice  any  differ- 
ence between  the  four  sheets  which  you  now 
hold  in  your  possession  and  the  four  sheets, 
the  possession  of  which  you  obtained  from 
Mrs.  Pitman? 
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Mr.  Devlin  :  I  object  to  that  as  leading  and 
suggestive  and  as  cross-examining  his  own 
witness. 

The  Court:  He  is  simply  asking  him  if 
there  appeared  to  be  any  difference.  The  ob- 
jection is  overruled. 

Mr.  Devlin  :    We  reserve  an  exception. 

A.  The  sheets  were  done  up  in  a  parcel  at 
the  time  I  received  them  from  Mrs.  Pitman, 
and  I  did  not  examine  them. 

Q.  Did  you  interfere  with  the  condition  of 
the  sheets  in  any  manner  shape  or  form  from 
the  time  you  received  the  sheets  from  Mrs. 
Pitman,  until  they  were  delivered  by  you  into 
the  custody  of  the  United  States  Attorney? 

Mr.  Devlin:  I  object  to  that  upon  the 
ground  that  it  does  not  appear  he  could  make 
an  examination;  he  did  not  see  them;  they 
were  handed  to  him  in  a  parcel. 

The  Court:  The  objection  is  overruled; 
(To  Mr.  Roche)  But  I  don't  understand  this 
method  of  anticipating  things  you  never  may 
be  called  upon  to  show.  Is  it  because  you 
don't  want  to  keep  the  witness  where,  or  what 
is  it?    (Transcript  of  Record,  pp.  216-219.) 

In  regard  to  these  sheets,  I  said  I  first  got 
possession  of  them  March  19th.  I  do  not  know 
where  they  were  between  March  14th  and 
March  19th,  they  were  not  in  my  custody.  I 
testified  before  that  I  saw  them  when  I  went 
there  with  the  Chief  of  Police  on  the  16th.  I 
beg  your  pardon.  I  misunderstood  the  ques- 
tion. I  saw  them  on  March  14th,  but  did  not 
make  a  critical  examination  of  them.     I  saw 
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them  again  on  March  16th  and  made  no  crit- 
ical examination  of  them.  Between  March 
16th  and  March  19th  I  did  not  see  the  sheets 
and  did  not  know  where  they  were.  On  March 
19th  I  saw  them  when  they  were  turned  over 
to  me  by  the  colored  lady  in  a  bundle.  I  don't 
know  whether  they  were  washed.  I  don 't  think 
so.  On  March  19th  when  I  got  the  sheets  from 
the  lady  I  took  them  down  to  the  police  sta- 
tion, and  put  them  in  the  office  of  the  Chief: 
that  is  in  the  identification  bureau, — the  same 
day.  I  would  go  in  every  day  or  two  and  josh- 
ingly  say  to  the  clerk,  'Is  my  property  alright 
here,'  and  he  would  say  'Yes.'  I  did  not  ex- 
amine them.  The  next  time  I  saw  the  sheets 
and  examined  them  was  the  present  time." 
(Transcript  of  Record,  pp.  216-220.) 

John  L.  McNab,  former  District  Attorney, 
a  witness  for  the  United  States,  testified  as 
follows : 

"I  was  formerly  United  States  District  At- 
torney for  this  District,  and  am  a  resident  of 
San  Francisco.  I  remember  the  witness  who 
preceded  me  upon  the  stand  when  he  was 
brought  to  San  Francisco  for  the  purpose  of 
testifying  before  the  Federal  Grand  Jury  as 
a  witness  in  this  case  shortly  before  the  return 
of  the  indictment  against  the  defendant.  I 
remember  Mr.  Reed  bringing  a  bundle  of 
sheets  to  my  office  but  I  don't  recall  the  exact 
number.  I  remember  some  of  the  sheets  par- 
ticularly. 

Q.  Do  you  recall  making  an  examination 
of  the  sheets  at  that  time  ?    A.    I  do. 
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Q.  I  call  your  attention  to  the  sheets  which 
were  referred  to  by  the  witness  who  preceded 
you  on  the  stand,  and  I  ask  you  to  look  at  those 
sheets  and  to  state  whether  those  sheets  re- 
semble the  sheets  brought  to  your  office  by 
Mr.  Reed  upon  the  occasion  to  which  I  have 
referred. 

Mr.  Devlix:  I  object  to  the  question  as  to 
their  resembling  any  particular  sheets.  The 
identification  should  be  of  those  particular 
sheets  and  none  others. 

The  Court  :    The  objection  is  overruled. 

Mr.  Demlix  :    We  reserve  an  exception. 

A.  This  one  I  positively  identify  as  one  of 
the  sheets;  the  other  sheets  resemble  them. 

Mr.  Roche:  I  call  your  attention  to  some 
blood  stains  appearing  upon  that  sheet  and 
also  to  some  other  stains  which  are  yellow  in 
color ;  I  will  ask  3^ou  whether  those  stains  were 
upon  that  sheet  at  the  time  you  examined  it 
in  your  office. 

Mr.  De^xix:  I  object  to  that  upon  the 
ground  that  the  question  implies  that  the  wit- 
ness knows  what  is  a  blood  stain.  What  is  a 
blood  stain  under  these  circumstances  is  a 
question  of  scientific  knowledge  and  not  a  ques- 
tion of  ordinary  knowledge. 

The  Court:    The  objection  is  overruled. 

Mr.  De\'lix^  :    We  take  an  exception. 

A.  The  same  sheet  is  in  the  same  condition 
it  was  in  at  the  time  it  was  brought  to  my 
office.  I  made  an  examination  of  each  one  of 
those  sheets  at  the  time,  but  I  cannot  recall 
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any  one  particular  excepting  that  one.  An 
identifjdng  mark  was  placed  on  several  of  the 
sheets  b,y  my  order.  I  find  the  letters  "L.  L. 
C,"  indicating  the  initials  of  the  Chief  Clerk 
in  the  United  States  Attorney's  office.  It  is  in 
pencil.  On  the  margin, — the  clerk  would 
know  where  he  placed  it;  I  don't  recall  par- 
ticularly the  point  at  which  he  placed  it.  It 
was  Mr.  Collins.  He  jDut  his  initials  L.  L.  C. 
on  the  margin.  I  know  that  he  put  it  on  that 
particular  sheet  in  question,  and  I  think  he 
put  it  on  the  others.  He  will  be  probably  able 
to  iDoint  it  out  to  3"ou.  The  sheets  were  locked 
up  by  Mr.  Collins  after  they  were  turned  over 
to  me  in  the  United  States  Attorney's  office  in 
the  vault  in  the  entrance  room.  I  retired  from 
that  office  on  June  24th,  1913,  and  these  sheets 
were  located  in  the  United  States  Attorney's 
Office  in  the  vault  in  the  entrance  room  up  to 
the  time  I  left,  and  had  not  been  interfered 
with  in  any  way  except  by  putting  the  identi- 
fying mark  on  them. 

Me.  Roche:  I  ask  that  the  clerk  mark 
these  sheets  for  the  puri30se  of  identification, 
'U.  S.  Exhibit  16'  for  identification."  (Trans- 
cript of  Record,  pp.  221-223.) 

Leslie  L.  Collins,  a  witness  for  the  United 
States,  testified : 

"I  am  the  Chief  Clerk  in  the  United  States 
District  Attorney's  office  for  this  District. 
Have  been  so  for  four  years  and  over.  I  re- 
member Mr.  Reed  when  he  apjDcared  in  the 
United  States  District  Attorney's  office,  and 
brought  a  bundle  consisting  of  some  sheets.  I 
Avas  present  when  the  bundle  was  delivered 
into  the  custody  of  the  United  States  District 
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Attorney's  office.  Mr.  McNab  instructed  me 
to  put  it  in  the  office,  room  317,  which  vault  I 
have  charge  of.  I  was  present  at  the  time  the 
examination  of  the  sheets  was  made.  The 
sheet  marked  ''U.  S.  Exhibit  15"  for  identifi- 
cation and  the  three  other  sheets  now  located 
at  my  feet  resemble  the  sheets  which  Mr.  Mc- 
Nab instructed  me  to  put  in  the  safe.  I  placed 
a  mark  upon  them,  and  I  find  that  this  sheet 
is  marked  by  my  mark  (indicating).  This  is 
exhibit  'U.  S.  15'  for  identification.  At  the 
time  I  marked  that  sheet  there  was  one  large 
blood  stain  on  it.  There  were  three  or  four 
other  sheets  with  this  one.  I  don't  remember 
the  exact  number.  Mr.  McNab  was  present  at 
the  time  I  received  the  sheets  and  at  the  time 
we  looked  into  them.  These  sheets  remained 
in  the  safe  from  that  time  up  to  the  present 
time.  I  have  been  away  from  the  office  since 
last  Friday,  and  the  sheets  have  not  been  inter- 
fered with  that  I  know  of  in  any  way  since  I 
placed  them  in  the  safe  up  to  this  time. 

CROSS  EXAMINATION. 

I  am  not  in  the  office  all  the  time.  I  won't 
say  I  marked  only  one  sheet.  I  marked  at 
least  three  pieces  that  were  in  the  package.  I 
don 't  know  where  I  marked  them.  They  were 
all  tied  up  in  a  bundle  and  I  marked  them  on 
the  edge  of  the  bundle.  I  picked  out  no  par- 
ticular one.  This  sheet,  the  one  with  the  blood 
spot  on  it,  was  taken  out.  I  have  no  idea  what 
part  of  the  article  I  marked.  It  was  just  the 
edge  of  it  that  I  marked.  This  particular 
sheet  I  remember  of  marking.  That  was  the 
sheet  in  question.  To  the  best  of  my  knowl- 
edge and  belief  I  never  marked  the  others  par- 
ticularly, I  did  not  pick  out  any  particular 


129 

one.  The  only  one  I  remember  particularly 
marking  is  the  one  with  the  blood  stain.  I  am 
not  an  expert  but  I  believe  to  the  best  of  my 
knowledge  that  it  was  blood  stain,  but  I  do  not 
know  it.  I  cannot  tell  a  human  blood  stain 
from  an  animal  blood  stain.  I  cannot  tell 
whether  the  stain  was  a  blood  stain  or  not." 
(Transcript  of  Record,  pp.  223-224.) 

Earle  H.  Pier,  a  witness  for  the  United 
States,  testified  as  follows : 

"I  am  an  attorney  at  law,  connected  with 
the  United  States  District  Attorney's  office  in 
this  District.  I  took  these  sheets  referred  to 
by  the  witness  who  preceded  me,  out  of  the 
vault  in  my  room  317  where  I  found  them  and 
brought  them  into  court.  They  were  first 
taken  out  of  the  vault  yesterday  afternoon. 
Mr.  Roche  came  to  the  office  and  asked  for  the 
evidence  and  I  opened  the  vault  and  took  them 
out,  showed  them  to  Mr.  Roche,  bundled  them 
up,  put  them  back  in  the  vault  and  locked 
them  up.  They  were  not  interfered  with  in 
any  way.  I  placed  them  back  in  the  vault  and 
brought  them  here  today. 

CROSS  EXAMINATION. 

Mr.  Collins  was  not  present  when  I  took 
them  out  of  the  safe  yesterday.  I  know  the 
combination  of  the  safe.  Mr.  Collins  can  open 
it  also.  Mr.  Hettman  can  also  open  it.  He 
has  recently  come  into  the  office.  Frequently 
Mr.  Collins  would  open  the  safe  in  the  morn- 
ing and  leave  it  open  all  day.  All  I  know  about 
these  sheets  is  what  I  saw  the  other  day.  I 
did  not  keep  guard  of  them. 
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RE-DIRECT  EXAMINATION. 

Until  the  sheets  were  taken  out  by  me  yes- 
terday I  never  saw  anyone  take  them  out  of 
the  safe.  The  first  I  knew  of  the  sheets  was 
yesterday.  (To  Mr.  Devlin)  :  My  office  is  an 
adjoining  room.  I  think  yesterday  was  the 
first  time  that  I  opened  that  safe  for  probably 
three  months."  (Transcript  of  Record,  pp. 
224-225.) 

T.  A.  Reed,  re-called,  testified : 

' '  I  recall  this  morning  testifying  about  find- 
ing a  sheet  upon  which  there  appeared  dis- 
coloration upon  the  day  which  I  and  the  Chief 
visited  this  cottage.  I  don't  remember  posi- 
tively whether  it  was  the  Chief  or  myself  who 
spread  that  sheet  over  the  foot  of  the  bed  in 
the  rear  bed-room.  In  the  closet  of  the  rear 
bed-room. 

CROSS  EXAMINATION. 

By  spreading  it  over  the  foot  of  the  bed  I 
mean  upon  taking  it  out  of  the  closet,  to  the 
best  of  my  recollection  the  Chief  simply  threw 
it  out  on  the  bed ;  then  in  order  to  look  it  over 
more  carefully  he  just  spread  it  over  the  foot 
of  the  bed.  This  sheet  was  found  in  the  closet. 
It  was  not  taken  off  the  bed.  I  don't  remem- 
ber clearly  whether  it  was  the  Chief  or  myself 
who  did  this."  (Transcript  of  Record,  p. 
225.) 

Emma  Pitman,  a  witness  for  the  United 
States,  testified  in  part  as  follows : 

*'I  noticed  two  sheets  on  each  bed.  The  bot- 
tom sheet  in  the  north  or  rear  room  was  spread 
just  as  it  had  been  and  the  other  sheet  was 
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thrown  on  the  foot  of  the  bed,  back  over  the 
foot  of  the  bed.  It  was  badly  soiled.  The 
sheet  that  was  marked  *U.  S.  Exhibit  15'  for 
identification  looks  very  much  like  the  sheet  I 
speak  of.  I  removed  the  sheet  and  folded  them 
up.  They  had  never  been  washed,  they  ap- 
peared to  be  new  sheets.  I  also  went  in  the 
front  or  south  bed-room.  I  did  not  notice  the 
condition  of  the  sheeting  upon  that  bed.  I 
took  them  off,  they  were  thrown  back  on  the 
foot  of  the  bed,  both  sheets.  I  took  them  from 
the  bed,  folded  them  and  wrapped  them  up. 
I  also  found  in  the  front  or  south  bed-room  a 
night-gown.  It  was  in  the  same  condition  that 
the  sheet  was  in— bloody.  I  also  found  a  nap- 
kin under  one  of  the  pillows,  I  don't  know 
what  condition  it  was  in,  I  carefully  picked  it 
up  and  put  it  in  the  stove.  It  did  not 
straighten  itself  out  when  I  picked  it  up  but 
remained  matted.  I  burned  up  the  bloody 
night-gown  too,  and  took  the  sheets  home  with 
me,  and  the  Constable  came  and  got  them  from 
my  house.  I  don't  know  the  name  of  the  Con- 
stable but  he  was  the  witness  who  was  here 
just  a  moment  ago. 

Q.     Mr.  Reed. 

A.  Mr.  Reed.  (Witness  continuing.) 
When  I  delivered  the  sheets  to  Mr.  Reed 
they  were  in  the  same  condition  I  found 
them  at  the  house.  I  had  just  got  home 
when  he  got  there.  That  was  the  last  time 
I  saw  the  sheets  until  they  were  shown 
in  this  court.  I  prepared  that  cottage  for 
occupancy  by  these  parties  and  cleaned  it 
up  before  they  moved  in.  There  were  no  old 
clothes,  sheets  or  pillow  slips  or  anything  of 
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that  kind  when  I  finally  got  through  cleaning 
there. 

I  took  the  sheets  from  that  house  to  my 
house.  When  I  went  up  to  clean  the  house  my 
husband  told  me  to  bring  the  sheets  to  the 
Washoe  County  Bank.  I  did  not  burn  any- 
thing else  that  day.  My  husband  told  me  to 
bring  the  linen  to  the  Bank,  and  I  took  them 
home  because  I  did  not  want  to  go  through 
town  just  as  I  was  at  that  time,  and  by  the 
time  I  got  home  the  Constable  was  there,  so  I 
just  turned  them  over  to  him,  and  he  gave  me 
an  order  to  give  to  the  Bank  that  he  had  the 
linen,  so  I  didn't  see  any  more  of  it.  It  was 
a  written  order,  I  have  not  got  it  now.  I  was 
to  give  it  to  the  Bank  that  he  had  the  linen. 
That  was  simply  to  account  to  the  Bank  that 
he  had  the  linen. 

Mr.  Roche:  We  offer  these  sheets  in  evi- 
dence. 

Mr.  Devlin:  We  object,  first  upon  the 
ground  that  they  have  not  been  sufficiently 
identified,  and  secondly  upon  the  ground  that 
they  are  absolutely  immaterial,  irrelevant  and 
incompetent  to  any  issue  in  this  case. 

The  Court  :    The  objection  is  overruled. 

Mr.  Devlin  :    We  reserve  an  exception. 

Mr.  Roche:  /  ivant  to  direct  the  attention 
of  the  jury  at  this  time  to  a  part  of  the  sheet." 
(Transcript  of  Record,  pp.  227-229.) 

Lola  Norris,  a  witness  for  the  United  States, 
testified  in  part  as  follows : 

"At  the  time  I  left  that  bedroom  and  went 
into  the  bathroom  I  had  a  nightgown  on.    At 
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that  time  there  was  some  discoloration  on  the 
nightgown.  It  first  appeared  to  my  knowl- 
edge on  that  night.  I  had  become  sick  the 
night  before  the  morning  on  which  we  were 
arrested.  I  first  learned  that  I  had  become 
sick  that  night,  when  I  arose  in  the  morning. 
I  took  the  nightgown  into  the  front  room  and 
told  Miss  Warrington  to  put  it  into  the  valise. 
She  said  it  would  be  better  to  leave  it  there. 
That  nightgown  was  finally  left  in  the  front 
bedroom.  I  returned  to  the  rear  bedroom  that 
morning  to  complete  putting  on  my  wearing 
apparel.  I  put  one  of  the  sheets  into  the 
closet.  There  was  some  discoloration  upon 
that  sheet."     (Transcript  of  Record,  p.  276.) 

After  the  defendant  rested,  the  following 
proceedings  took  place : 

"Mr.  Roche:  May  it  please  the  Court. 
Your  Honor  will  recall  that  we  introduced  in 
evidence  some  of  the  sheets  taken  from  the 
bed  up  at  Reno,  from  the  Bungalow  at  Reno ; 
examining  the  testimony  recently  I  come  to 
the  conclusion  that  there  might  be  some  ques- 
tion as  to  whether  we  made  it  clear  enough 
that  it  was  not  contended  by  this  Government 
that  the  bloodstains  upon  the  sheet  were  due 
to  anything  except  menstriinl  flow.  You 
understood  that,  Mr.  Devlin,  did  you  not  f 

Mr.  Devlin  :    No,  I  did  not. 

The  Court:  I  remember  that  one  of  the 
young  ladies  testified  about  that. 

Mr.  Roche:  We  didn't  press  the  matter 
because  it  was  embarrassing  to  the  witness.  I 
want  to  say  that  this  Government  makes  no 
other  contention  about  it.  *  *  *"  Trans- 
cript of  Record,  p.  336.) 


134 

This  testimony  and  evidence  is  absolutely 
and  utterly  devoid  of  any  "rational  probative 
value."  It  is  conmion  knowledge  that  a  nor- 
mal woman  is  subject  to  periodical  menstrual 
flow.  Of  what  iDrobative  force  could  the  fact 
that  one  of  these  women  happened  to  become 
sick  in  Reno  have  upon  the  issue  in  this  case  ? 
Is  it  necessary  to  argue  such  a  self-evident 
point  ? 

Although  the  record  is  silent,  nevertheless, 
to  be  charitable  to  the  prosecuting  attorneys, 
it  undoubtedly  was  the  intention  of  the  prose- 
cution to  prove  a  seduced  virgin.  But  when 
the  victim  testified  to  the  facts,  the  result  was 
disastrous.  The  damage,  however,  was  done 
and  the  prosecution  could  not  then  undo  the 
gross  error. 

We  respectfully  submit  that  this  evidence 
and  testimony  created  such  an  impression 
upon  the  minds  of  the  jury  as  to  utterly  de- 
prive the  defendant  of  a  fair  and  impartial 
trial.  We  respectfully  submit,  further,  that 
had  this  evidence  and  testimony  been  with- 
drawn by  an  instruction  of  the  Court,  which 
was  not  done,  even  in  such  case  the  error  of 
admitting  it  before  the  jury  would  have 
amounted  to  reversible  error. 

Waldron  v.  Waldron,  156  U.  S.  361,  383, 
39  L.  Ed.  453. 
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The  jury  listened  to  testimony  upon  the  sub- 
ject from  important  witnesses.  The  Chief  of 
Police  of  Reno,  in  the  role  of  a  mysterious 
sleuth,  dramatically  reciting  the  finding  of  the 
blood-stained  sheet  hidden  in  the  closet  of  the 
back  bed-room,  while  the  blood  covered  night- 
dress was  tucked  in  the  corner  of  the  front- 
room  closet.  This  evidence  is  very  carefully 
corroborated  on  behalf  of  the  prosecution  by 
two  additional  witnesses — one  of  them  another 
stern  officer  of  the  law — the  constable  of  Reno 
Township.  The  course  of  the  bloody  sheet  is 
carefully  and  jealously  guarded.  It  is  deliv- 
ered to  the  officer  who  receipts  for  it  to  the 
Washoe  County  Bank;  it  is  guarded  at  the 
police  station;  it  is  carefully  and  personally 
conducted  from  Reno  to  San  Francisco  by  an 
officer  of  the  law ;  it  is  delivered  into  the  vaults 
of  the  United  States  District  Attorney's  office, 
after  having  been  professionally  marked  for 
future  identification.  It  is  safely  conducted 
from  its  vault  by  an  arm  of  the  law  to  allow 
the  Grand  Jury  to  inspect  it.  It  is  again  de- 
posited behind  bolted  locks  to  await  this  trial. 

Could  such  a  line  of  conduct  by  the  prosecu- 
tion have  anything  but  a  damaging  effect  upon 
a  fair  and  impartial  trial?  Not  even  the 
ridiculous  explosion  of  the  seriousness  placed 
upon  the  materiality  of  the  evidence  by  the 
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prosecution  could  eradicate  the  false  impres- 
sion created  upon  the  minds  of  the  jury  by  its 
illegal  admission.  But  the  jury  was  not  in- 
structed that  it  was  not  legal  evidence.  They 
were  told  and  led  to  believe  that  it  was  material 
by  both  the  prosecution  and  the  Court. 

The  course  of  the  prosecution  in  forcing  all 
this  irrelevant  and  immaterial  testimony  and 
evidence,  and  the  rulings  of  the  Court  allowing 
it,  to  go  to  the  jury  were  so  grossly  erroneous 
as  to  deprive  defendant  of  a  fair  and  impartial 
trial.  "It  is  true  that  in  some  instances  there 
may  be  such  strong  impression  made  upon  the 
minds  of  the  jury  by  illegal  and  improper  tes- 
timony that  its  subsequent  withdrawal  will  not 
remove  the  effect  caused  by  its  admission ;  and 
in  that  case  the  original  objection  may  avail  on 
appeal  or  writ  of  error,  but  such  instances  are 
exceptional." 

Mr.  Justice  White,  in  Waldron  v.  Wal- 
dron,  supra,  page  383. 

This  case  will  fall  within  the  exceptional 
instances,  as  the  illegal  evidence  was  not  with- 
drawn. Even  though  testimony  of  the  condi- 
tion, in  which  the  Reno  cottage  was  found  by 
the  officers,  might  properly  have  included  the 
condition  of  the   bed  linen,   still  the   undue 
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stress  placed  upon  the  probative  importance 
of  this  blood-stained  sheet  could  not  but  in- 
flame the  minds  of  the  jury.  We  respectfully 
submit  that  this  feature  of  the  case  is  directly 
within  the  doctrine  announced  by  the  Supreme 
Court  in  the  Waldron  case,  supra,  where  Mr. 
Justice  White  says ; 

"The  record  which  was  admitted  for  a  lim- 
ited purpose  had  no  tendency  to  establish  her 
guilt  of  that  charge,  if  used  only  for  the  ob- 
ject for  which  it  was  allowed  to  he  introduced." 
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V. 

MISCONDUCT  OF  COUNSEL  DURING 
THEIR  OPENING  AND  CLOSING  AR- 
GUMENTS. 

(Assignments  of  Error  Nos.  96,  97,  98,  99 ; 
Transcript  of  Record,  pp.  80-83,  367,  368,  369.) 

If  there  ever  was  a  case,  in  which  a  defend- 
ant should  have  had  a  fair  and  impartial  trial, 
this  was  one. 

A  great  deal  of  excitement  had  been  aroused 
by  the  press  and  by  the  sensational  resignation 
of  the  United  States  Attorney  (Hon.  John  L. 
McNab).  Special  prosecutors  had  been  em- 
ployed by  the  Government,  and  the  object 
seemed  to  be  to  convict  the  defendant  at  any 
cost  and  in  violation  of  those  rights  which  any 
citizen,  charged  with  crime,  is  entitled  to. 

The  arguments  of  the  special  prosecutors, 
as  the  record  will  disclose,  were  aimed  at  cre- 
ating as  much  prejudice  as  possible  against  the 
defendant,  and  to  compel  the  jury  to  convict 
the  defendant,  not  on  the  evidence,  but  by  cre- 
ating such  a  feeling  of  hostility  to  him,  that 
the  jury  itself  should  be  put  on  trial.  In  a 
long  arguments,  the  attorneys  for  the  defend- 
ant could  not  interrupt  the  counsel  for  the 
Government  at  every  sentence,  but  the  record 
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shows  plainly  the  course  of  conduct  pursued 
by  the  special  prosecutors.  We  call  attention 
to  the  record. 

The  reason  why  the  prosecution  was  so  anx- 
ious to  secure  a  conviction,  as  appears  by  these 
assignments  of  misconduct,  is  expressed  in 
counsel's  opening  argument  to  the  jury,  and  to 
which  we  duly  excepted. 

"Mr.  Eoche:  The  eyes  of  not  only  the 
people  of  the  State  of  California  are  upon  you, 
gentlemen  of  the  jury,  awaiting  your  verdict 
in  this  case,  hut  the  people  of  all  these  United 
States.  60,000,000  or  90,000,000  people,  are 
awaiting  your  verdict  in  this  case. 

Me.  Devlin:  I  object  to  that,  your  Honor. 
I  object  to  any  appeal  that  ninety  million 
people  are  awaiting  for  this  verdict.  I  assign 
the  language  of  the  attorney  as  misconduct. 

The  Court:  That  is  merely  a  form  of 
speech.  Confine  yourself  to  the  evidence,  Mr. 
Roche. ' '  ( Assigmnent  of  Error  No.  96 ;  Trans- 
cript of  Record,  pp.  80,  367.) 

In  the  course  of  the  closing  argument  on 
behalf  of  the  Government,  Hon.  Matt  I.  Sulli- 
van also  permitted  himself  to  make  intemper- 
ate remarks  to  the  jury,  which  were  allowed 
and  approved  by  the  Court,  and  which  were 
highly  injurious  and  prejudicial  to  the  de- 
fendant. 
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Mr.  Sullivan:  Well  here,  gentlemen,  in 
brief,  are  the  admitted  facts:  up  to  the  time  he 
got  her  drunk  with  champagne  that  girl  was 
pure  and  undefiled 

Mr.  Coghlan:  We  take  an  exception  to 
that.  The  Court  rided  against  us  in  introduc- 
ing testimony  of  that  hind. 

Mr.  Sullivan  :  Well,  I  am  very  sorry  that 
the  defendant  seduced  the  girl. 

The  Court  :  There  has  been  no  offer  of  such 
evidence. 

Mr.  Coghlan:  Your  Honor  confined  me 
time  and  again,  fearing  that  I  was  about  to  go 
tvithout  the  boundary,  fearing  that  I  was  about 
to  bring  in  testimony 

The  Court:  The  bars  were  absolutely 
thrown  down  by  the  prosecution  for  the  intro- 
duction of  any  evidence  as  to  previous  acts  of 
this  girl  with  anybody. 

Mr.  Coghlan  :  Your  Honor's  rulings  are  in 
the  record,.    Your  Honor  confined  me 

The  Court:  Mr.  Coghlan,  I  must  ask  you 
to  recur  in  your  memory  to  what  transpired. 
I  simply  hold  that  under  this  Act  it  makes 
absolutely  no  difference,  so  far  as  the  guilt  of  a 
defendant  is  concerned,  what  the  previous 
character  of  the  woman  was ;  but  when  it  came 
to  the  question  as  to  whether  this  was  the  first 
act  of  illicit  intercourse  of  this  girl  the  very 
fact  that  she  testified  that  it  was  the  first  act 
threw  down  the  bars  to  you  to  introduce  any 
evidence  as  to  previous  acts. 

Mr.  Coghlan  :  Your  Honor  will  remember 
this, 
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The  Court:  I  don't  care  to  discuss  it  any 
further. 

Mr.  Coghlan:  We  take  an  exception/' 
(Assignment  of  Error  No.  97;  Transcript  of 
Record,  pp.  80-81,  367,  368.) 

Upon  another  occasion,  in  the  course  of  his 
closing  argument  to  the  jury,  Mr.  Sullivan 
used  the  following  highly  inflammatory  and 
uncalled-for  language : 

*'Mr.  Sullivan  :  Gentlemen,  if  there  is  any 
depraved  man  in  the  world,  if  there  is  any  man 
who  has  sunk  to  the  uttermost  depths  of  de- 
pravity, it  is  that  man  in  form,  because  he  is 
a  man  in  form  alone,  who  seduces  an  innocent 
girl  and  then  exposes  her  shame  to  the  world. 
If  he  had  one  redeeming  trait  of  character  in 
his  composition,  having  blasted  the  life  of  that 
virgin,  he  ought  to  be  willing  to  take  fifty  years 
in  the  penitentiary  before  he  would  come  be- 
fore a  jury  of  his  fellow  citizens  and  before  the 
world,  and  say  yes,  I  seduced  that  girl,  before 
he  would  come  before  a  jury  of  his  fellow  citi- 
zens and  recount  time  after  time  when  he  had 
illicit  intercourse  with  this  girl.  A  decent  man 
would  die  first. 

Mr.  De\t:.in  :  If  your  Honor  please,  I  except 
to  that  because  no  such  language  came  from 
the  defendant ;  it  all  came  from  Marsha  War- 
rington. 

Mr.  Roche:  It  came  from  Marsha  War- 
rington upon  your  cross-examination  for  the 
first  time. 

Mr.  Devlin  :  We  had  a  right  to  cross  exam- 
ine her. 
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The  Court  :  Mr.  Sullivan,  confine  yourself 
to  the  evidence ;  don't  transgress  it. "  (Assign- 
ment of  Error  No.  98;  Transcript  of  Record, 
pp.  81-82,  368-369.) 

Again,  upon  another  occasion,  Mr.  Sullivan 
committed  a  most  serious  error,  as  follows : 

''Me.  Sullivan:  Counsel  for  the  defense, 
prompted  by  the  defendant,  put  these  ques- 
tions to  Marsha  Warrington. 

Mr.  Coghlan  :  We  take  an  exception  to  the 
statement  of  counsel  that  at  the  suggestion  of 
the  defendant  anything  was  done."  (Assign- 
ment of  Error  No.  99;  Transcript  of  Record, 
pp.  82,  369.) 

We  submit  that  these  remarks  and  argument 

were   entirely   too   inflammatory,   harsh   and 

severe,  and  were,  clearly,  employed  to  influence 

and  sway  the  jurors  by  passion,  and,  also,  to 

intimidate  them.    They  were  not  justified  by 

any  evidence  in  the  case. 

People  V.  Hail,  Vol.  19,  Cal.  App.  Dec. 

298,  309  et  seq.  and  many  cases  there 

cited ; 
Wells  V.  State,  145  S.  W.  950; 
Wilson  V.  State,  128  N.  W.  38; 
People  V.  Crosby,  17  Cal.  App.  518 ; 
People  V.  Burke,  145  Pac.  950 ; 
Collins  V.  State,  145  S.  W.  1065 ; 
Collins  V.  State,  56  So.  527; 
Parker  v.  State,  75  So.  437 ; 
Com.  V.  Nicely,  130  Pa.  261, 18  Atl.  737; 
Watson  V.  State,  7  Okl.  Cr.  590, 124  Pac. 

1101; 
Williams  v.  U.  S.  168  U.  S.  382 ; 
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Hall  V.  U.S.,  150  U.S.  76; 
Gravesv.U.  S.,150U.  S.  118; 
People  V.  Warr,  136  Pac.  304; 
Brailaf  ord  v.  State,  158  S.  W.  541 ; 
Miller  V.  State,  69  S.E.  922; 
Territory  v.  Cordova,  11  N.  M.  367,  68 

Pac.  919; 
State  V.  Blackman,  108  La.  Ann.  121,  32 

So.  334; 
People  V.  Bissert,  172  N.  W.  634 ; 
Ward  V.  State,  77  Ark.  19,  90  S.  W.  619 ; 
Ivey  V.  State,  54  L.  R.  A.  459 ; 
State  V.  Proctor,  86  Iowa,  699. 

It  would  prolong  to  an  unpardonable  length 
this  lengthy  brief,  to  refer  in  detail  to  the  very 
many  authorities,  both  in  the  Federal  and 
State  courts,  holding  that  remarks  of  prose- 
cuting officers,  similar  to  those  employed  in  the 
case  at  bar,  constitute  misconduct  and  revers- 
ible errors,  and  that  the  actions  of  the  trial 
Judge,  in  not  checking  or  reproving  the  prose- 
cuting officers  and  in  not  instructing  the  jury 
to  disregard  the  improper  remarks  and  argu- 
ments, are  equally  reprehensible  and  errone- 
ous. We  content  ourselves  with  a  reference  to 
but  a  few  of  the  leading  authorities  on  this 
subject. 

In  the  well  considered  case  of  People  v.  Hail, 
Vol.  19,  Cal.  App.  Dec.  298,  309  et  seq.,  where 
quite  a  number  of  authorities  are  considered, 
it  appeared  that,  in  the  course  of  his  argument 
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to  the  jury,  the  district  attorney  said:  ''Men 
have  been  acquitted  who  have  committed  cold 
blooded  murder,  and  if  you  were  to  acquit  this 
man  under  the  testimony  here  you  would  be 
allowing  a  cold-blooded  murderer  with  human 
gore  yet  dripping  upon  his  hands  to  go  U7i- 
whipt  of  justice;  gentlemen,  you  cannot  do  it, 
you  will  not  do  it.  Should  you  do  it  you  would 
be  afraid  to  go  out  on  the  street  and  meet  your 
fellow-men.'^ 

These  remarks  of  the  prosecuting  attorney, 
in  the  case  cited,  are  upon  a  par  with  the  re- 
marks of  the  prosecuting  attorneys  in  the  case 
at  bar,  both  in  their  opening  and  closing  argu- 
ments, as  above  set  forth  in  this  Opening 
Brief.  They  have  but  to  be  compared  to  ap- 
preciate their  substantial  similarity,  especially 
those  portions  italicized  by  us  on  pages  139-140 
of  this  Opening  Brief. 

The  trial  Court,  in  the  case  cited,  refused  or 
omitted  to  check  or  reprove  the  prosecuting 
attorney,  or  to  instruct  the  jury  to  disregard 
the  remarks,  saying:  "I  don't  understand  it; 
to  me  it  doesn't  mean  anything;  Proceed/' 
(Vol.  19  Cal.  App.  Dec.  p.  309.) 

The  trial  Judge,  in  the  case  at  bar,  not  only 
refused  to  check  or  reprove  the  prosecuting 
attorneys  in  their  highly  improper  remarks  to 
the  jury,  but,  on  the  contrary,  approved  of 
them,    stating   on    one   occasion:      ''That    is 
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merely  a  form  of  speech."  (Assignment  of 
Error  No.  96;  Transcript  of  Record,  pp.  80, 
367.) 

Again,  on  another  occasion,  stating,  in  reply 
to  a  protest  from  counsel  for  the  defendant: 
'^I  don't  care  to  discuss  it  any  further/'  (As- 
signment of  Error  No.  97 ;  Transcript  of  Rec- 
ord, pp.  80-81,  367,  368.) 

Addressing  ourselves  particularly  to  the  re- 
marks and  arguments  of  the  prosecuting  attor- 
neys covered  by  Assignments  of  Errors  Nos. 
96,  97  and  98,  we  submit  that  they  clearly  show 
the  applicability,  to  the  case  at  bar,  of  the 
language  of  the  District  Court  of  Appeal  of 
California  in  the  case  cited  of  People  v.  Hail, 
supra.    That  Court  said : 

''That  the  effect  of  the  statement  that  the 
jurors,  in  the  event  that  they  acquitted  the 
defendant,  would  be  afraid  to  go  out  upon  the 
public  streets  and  meet  their  fellow-men,  was 
to  intimidate  or  influence  them  to  return  a  ver- 
dict of  conviction,  regardless  of  their  views  as 
to  the  effect  of  the  evidence,  cannot  for  a  mo- 
ment be  doubted.  Whether  the  language  re- 
ferred to  was  used  in  good  faith  or  for  the 
purpose  of  influencing  a  verdict,  is  immaterial. 
The  vice  and  damaging  effect  of  the  utterance 
upon  the  rights  of  the  accused  remained.  In 
a  case  where  evidence  of  guilt  was  overwhelm- 
ing or  conclusive,  we  might  justly  say  that  the 
language  was  not  prejudicial  in  its  effect  upon 
the  legal  rights  of  the  defendant,  although  the 
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use  of  sucli  language  would  in  such  case  be 
none  the  less  reprehensible.  But  this  is,  as  we 
have  shown,  not  such  a  case."  (19  Cal.  App. 
Dec.  p.  310;  italics  ours.) 

So,  in  the  case  at  bar,  the  language  of  the 
prosecuting  attorneys  was  calculated  "to  in- 
timidate or  influence  them  (the  jury)  to  return 
a  verdict  of  conviction,  regardless  of  their 
views  as  to  the  effect  of  the  evidence."  It 
matters  not,  as  pointed  out  by  the  District 
Court  of  Appeal,  in  the  passage  just  quoted, 
that  the  "language  referred  to  was  used  in 
good  faith  or  for  the  purpose  of  influencing  a 
verdict." 

The  District  Court  of  Appeal,  in  the  case  of 
People  V.  Hail,  supra,  further  says : 

^^Tlie  language  complained  of  amounts,  stih- 
stantiaUy,  to  a  direct  declaration  to  the  jury 
that,  if  they  did  not  convict  the  defendant,  they 
woidd  lose  the  respect  and  confidence  of  their 
friends  and  neighbors.  Thus  the  question  of 
the  honesty  and,  the  integrity  of  the  jury  was 
injected  into  the  case.  In  other  tvords,  the 
jurors  themselves  were  put  upon  trial  hy  the 
district  attorney,  and  whether  they  coidd 
bravely  meet  their  fellow -citizens  and  face 
them  with  clear  consciences  was  made  hy  that 
official  to  depend  upon  whether  they  found  the 
defendant  guilty. 

(3)  A  public  prosecutor  represents  all  the 
people,  of  whom  every  person  accused  of  vio- 
lating public  law  is  none  the  less  one  because 
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he  is  so  accused.  He  represents  the  majesty  of 
the  law,  which  stands  for  the  protection  of 
every  citizen  against  the  taking  of  his  life,  his 
liberty  or  his  property  without  its  due  process 
— the  law  which  condemns  rather  than  com- 
mands the  conviction  of  a  person  of  a  public 
offense  upon  insufficient  evidence  or  by  unfair 
means.  That  official  should  always  do  his 
sworn  duty,  of  course,  but  he  should  always  do 
it  fairly  and  justly  and  not  permit  the  great 
power  with  which  he  is  clothed  to  be  converted 
into  an  instrument  of  persecution.  He  should, 
as  indeed,  any  lawyer  should,  in  his  address  to 
a  jury,  remain  strictly  within  the  record  and 
not  attempt  to  evolve  any  theory  or  to  import 
into  the  case  any  feature  not  fairly  and  reason- 
ably justified  hy  the  proofs.      ***** 

The  cases  are  replete  with  severe  arraign- 
ments of  prosecuting  officers  for  unfairness  in 
the  presentation  of  cases  against  persons  ac- 
cused of  crime,  and  there  have  been  very  justly 
recorded  many  reversals  for  misconduct  no 
more  obnoxious  than  that  complained  of  in  the 
case  at  bar.  The  number  of  such  cases  is  so 
large  that  it  would  greatly  extend  the  length 
of  this  opinion — now  more  extended  than  had 
been  desired — to  attempt  to  notice  all  of  them. 
We  shall  examine  a  few  of  them,  however." 
(19  Cal.  App.  Dec.  310,  311.) 

The  District  Court  of  Appeal  then  proceeds 
to  consider  and  to  quote  liberally  from  the  fol- 
lowing authorities : 

People  V.  Bowers,  79  Cal.  415 ; 
People  V.  Ah  Lean,  92  Cal.  282 ; 
Tucker  v.  Henniker,  41  N.  H.  319 ; 
People  V.  Mull,  50  N.  E.  629 ; 
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which  are  also  applicable  to  the  case  at  bar 
and  support  the  contentions  we  make  in  this 
regard. 

The  District  Court  of  Appeal  then  proceeds 
and  concludes  as  follows : 

"Thus  we  have  presented  excerpts  from  a 
few  of  the  cases  upon  the  proposition  under 
review,  not  for  the  reason  that  it  is  not  clear 
in  principle  that  reversals  should  be  ordered 
where  public  prosecutors  resort  to  the  practice 
of  bringing  into  their  cases  under  the  guise  of 
argument  or  otherwise  matters  wholly  outside 
the  records  and  ivhich  are  obviously  calculated 
to  influence  juries,  either  consciously  or  un- 
consciously, in  arriving  at  verdicts  of  guilty, 
contrary  to  the  evidence  and  the  law,  but  to 
show  how  such  practice  is  uniformly  con- 
demned in  strong  language  by  the  higher 
courts. 

There  are  innumerable  other  cases  in  which 
similar  views  are  expressed  and  like  conclu- 
sions reached,  and  the  practice  referred  to 
severely  and  justly  condemned.  It  is  not  neces- 
sary here  to  review  those  cases,  but  among 
them  the  following  will  be  f oimd  to  be  cogently 
applicable  to  the  case  at  bar  and  instructive 
upon  the  question  in  hand:  People  v.  Field- 
ing, 158  N.  Y.  542,  53  N.  E.  496 ;  People  v.  But- 
ler, 8  Cal.  463;  Vickers  v.  United  States,  98 
Pac.  467,  473 ;  State  v.  Kauffman,  118  N.  W. 
337;  State  v.  Underwood,  77  N.  C.  502;  State 
V.  Robert,  131  Mo.  328 ;  People  v.  Devine,  95 
Cal.  231 ;  People  v.  Chew  Bock  Hue,  18  Cal. 
App.  Dec.  634;  People  v.  Fleming,  166  Cal. 
357;  People  v.  Tufts,  47  Cal.  Dec.  277." 
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In  the  case  of  Watson  v.  State,  7  Okl.  Cr. 
590,  124  Pac.  1101,  it  appeared  that  the  dis- 
trict attorney,  in  his  closing  argument  to  the 
jury,  used  the  following  language : 

''He  (defendant)  is  guilty  of  murder  and 
he  ought  to  suffer  for  it.  The  people  in  this 
courtroom  are  here  DEMANDING  that  jus- 
tice be  meted  out  to  this  defendant  and  I  know 
that  you  will  do  it  when  you  retire  to  deliber- 
ate upon  your  verdict  in  the  jury  room/' 

The  Court,  in  reversing  the  conviction, 
quoted  the  following  language  from  Cox  v. 
State,2  0kl.  Cr.  668: 

"The  authorities  are  numerous  as  to  what 
constitutes  improper  conduct.  They  are  uni- 
form in  holding  any  statement  improper  that 
is  calculated  to  inflame  the  minds  of  the  jurors, 
arouse  their  prejudice  or  appeal  to  their  pas- 
sions." 

The  language  of  this  latter  decision,  and  that 
of  People  V.  Hail,  supra,  are  peculiarly  appli- 
cable to  the  remarks  of  the  prosecuting  attor- 
neys in  the  case  at  bar,  when  they  said : 

"Mr.  Roche:  The  eyes  of  not  only  the 
people  of  the  State  of  California  are  upon 
you,  gentlemen  of  the  jury,  awaiting  your  ver- 
dict in  this  case,  but  the  people  of  all  these 
United  States.  60,000,000  or  90,000,000  people, 
are  awaiting  your  verdict  in  this  case." 
(Transcript  of  Record,  p.  367;  Assignment  of 
Error  No.  96.) 

If  it  was  reversible  error  for  the  prosecuting 

attorney  to  say  to  the  jury:    "Should  you  do 
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it  (acquit  the  defendant)  you  would  be  afraid 
to  go  out  on  the  street  and  meet  your  fellow- 
men,  ' '  as  was  said  in  the  case  of  People  v.  Hail, 
supra,  it  was  equally  reversible  error  for  the 
prosecuting  attorney,  in  the  case  at  bar,  to  say 

to  the  jury:  "The  eyes  of  not  only  the  people 
of  the  State  of  California  are  upon  you,  gen- 
tlemen of  the  jury,  awaiting  your  verdict  in 
this  case,  but  the  people  of  all  these  United 
States.  60,000,000  or  90,000,000  people,  are 
awaiting  your  verdict  in  this  case. ' ' 

We  submit  that  if  it  was  improper  for  a 
prosecuting  attorney  so  to  argue  to  a  jury  as 
to  impress  them  that  a  verdict  of  acquittal 
would  lose  the  respect  and  confidence  of  their 
friends  and  neighbors,  a  limited  number  of 
people,  it  is  incalculably  more  prejudicial  and 
harmful  to  appeal  to  a  jury,  as  was  done  in  the 
case  at  bar,  substantially  telling  them  that  an 
acquittal  of  the  defendant  would  lose  the  re- 
spect and  confidence  of  "not  only  the  people  of 
the  State  of  California,"  "but  the  people  of 
all  these  United  States,"  "60,000,000  or  90,- 
000,000  people  are  awaiting  your  verdict  in  this 
case. ' ' 

The  trial  Judge  attempted  to  palliate  this 
portion  of  counsel 's  exhortation  with  an  air  of 
nonchalance  and  lightly  dismissed  the  trite 
apostrophe    as    a   "mere    form    of   speech." 
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While  this  oral  figure  of  speech,  forged  from 
the  febrile  memory  of  a  rabid  prosecutor,  was 
neither  original  or  justifiable,  yet  its  miasma 
was  spread  before  the  jury,  and  the  intention 
to  poison  their  minds  completely  accomplished. 
Against  the  vigorous  protests  of  defendant's 
counsel,  but  most  unavailingly,  the  trial  Judge 
thus  permitted  the  prosecuting  attorneys  to 
soar  upon  the  wings  of  verbosity  and  out- 
Herod  Herod  in  their  blood-curdling  anathe- 
mas, bodied  forth  from  an  untrammeled  imag- 
ination and  utterly  outside  the  evidence  before 
the  jury.  We  are  unable  to  agree  with  the  trial 
Judge 's  view  that  the  passionate  appeal  of  Mr. 
Roche,  in  referring  to  the  60,000,000  or  90,000,- 
000  people  awaiting  the  jurors'  verdict  in  this 
case,  or  the  severe  invective  of  Mr.  Sullivan, 
was  a  ''mere  form  of  speech."  Their  lan- 
guage was  most  inflammatory  and  was  un- 
doubtedly intended  to  sway  and  influence  the 
jurors  by  passion,  if  not  intimidation. 

The  defendant  was  tried  by  special  counsel, 
appointed  specially  to  represent  the  United 
States  by  reason  of  their  standing  at  the  bar 
and  by  reason  of  their  leading  professional 
qualifications. 

It  is  therefore  surprising  that  we  are  com- 
pelled to  assign  as  error  the  gross  misconduct 
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above  set  out.  The  fact  that  from  sixty  to 
ninety  million  people,  to  say  nothing  of  the 
people  of  California,  were  desirous  of  having 
the  defendant  punished,  as  stated  to  the  jury, 
should  have  inspired  a  more  judicial  tempera- 
ment in  the  prosecution  than  counsel  exliibited. 
We  think  that  counsel  misunderstood  our 
people.  We  submit  that  the  people  of  the 
United  States  are  fair  minded  and  prefer  jus- 
tice to  tyranny.  We  submit,  further,  that  our 
people  would  prefer  the  setting  at  liberty  of 
ten  criminals  rather  than  the  persecution  of 
one  innocent  man.  But  counsel  failed  to  view 
public  opinion  in  that  light.  Counsel  were 
impressed  with  but  the  one  idea — conviction — 
and  allowed  it  to  conquer  their  better  judg- 
ment. They  misconceived  their  duty.  It  is 
just  as  important  in  the  administration  of  jus- 
tice that  the  prosecutor  keep  within  the  limits 
of  the  law  as  it  is  for  the  defense.  Prosecutors 
should  subordinate  their  ambition  to  justice. 
The  qualification  of  counsel  as  public  prose- 
cutors was  not  the  issue  before  the  court  or 
before  the  people. 

When,  therefore,  we  consider  the  personnel 
of  the  prosecution,  the  assignments  of  miscon- 
duct stand  forth  with  glaring  boldness.  Had 
defendant  been  guilty  as  charged,  an  ideal  jury 
had  been  sworn  and  would  have  so  found  after 
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an  impartial  trial.  It  was  not  necessary  for 
counsel  to  resort  to  unfair  tactics  in  order  to 
secure  a  conviction  in  any  event. 

Furthermore,  the  arguments  employed  by 
Mr.  Sullivan,  in  his  closing  argument:  "Well 
here,  gentlemen,  in  brief,  are  the  admitted 
facts:  up  to  the  time  he  got  her  drunk  with 
champagne   that   girl   was   pure    and   unde- 

filed "    *     *     *     "Well,  I  am  very  sorry 

that  the  defendant  seduced  the  girl. ' '  (  Trans- 
cript of  Record,  pp.  367,  368.) 

***** 

"Gentlemen,  if  there  is  any  depraved  man 
in  the  world,  if  there  is  any  man  who  has  sunk 
to  the  uttermost  depths  of  depravity,  it  is  that 
man  in  form,  because  he  is  a  man  in  form 
alone,  who  seduces  an  innocent  girl  and  then 
exposes  her  shame  to  the  world.  If  he  had  one 
redeeming  trait  of  character  in  his  composi- 
tion, having  blasted  the  life  of  that  virgin,  he 
ought  to  be  willing  to  take  fifty  years  in  the 
penitentiary  before  he  would  come  before  a 
jury  of  his  fellow  citizens  and  recount  time 
after  time  when  he  had  illicit  intercourse  with 
this  girl.  A  decent  man  would  die  first" 
(Transcript  of  Record,  pp.  368,  369),  come 
clearly  within  the  rule  laid  down  in  the  cases 
above  cited. 

If  it  was  reversible  error  for  the  prosecuting 
attorney  to  say  to  the  jury:  "Men  have  been 
acquitted  who  have  committed  cold-blooded 
murder,  and  if  you  tvere  to  acquit  this  man 
under  the  testimony  here  you  would  be  allotv- 
ing  a  cold-Uooded  murderer  with  human  gore 
yet  dripping  upon  his  hands  to  go  unwhipt  of 
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justice;  gentlemen,  you  cannot  do  it,  you  will 
not  do  it,"  as  was  said  in  the  case  of  People 
V.  Hail,  supra,  it  was  equally  reversible  error 
for  the  prosecuting  attorney,  in  the  case  at  bar, 
to  use  the  language  referred  to  above. 

If  it  was  reversible  error  to  argue  to  a  jury : 

'*He  (defendant)  is  guilty  of  murder  and  he 
ought  to  suffer  for  it.  The  people  in  this  court- 
room are  here  DEMANDING  that  justice  be 
meted  out  to  this  defendant  and  I  know  that 
you  will  do  it  when  you  retire  to  deliberate 
upon  your  verdict  in  the  jury  room,"  as  was 

said  in  the  case  of  Watson  v.  State,  supra,  it 
was  equally  reversible  error  for  the  prosecut- 
ing attorney  (Mr.  Roche),  in  the  case  at  bar, 
to  argue  as  above  set  forth. 

In  the  case  of  Collins  v.  State,  148  S.  W. 
1065,  the  prosecuting  officer,  in  his  argument 
to  the  jury,  where  the  defendant  was  charged 
with  an  assault  with  an  intent  to  commit  rape, 

said:  "If  you  don't  convict  the  defendant  in 
this  case,  there  is  no  use  for  the  grand  jury  of 
your  county  to  hereafter  indict  any  man  for 
the  detestable  crime  of  assault  with  intent  to 
commit  rape  in  your  county. ' '    These  remarks 

were  considered  improper  but  unavailing  to 

defendant  for  reversal  in  view  of  the  trial 

court's  instruction  to  the  jury  that  they  were 

improper  and  to  disregard  them. 

In  Com.  V.  Nicely,  130  Pa.  261,  18  Atl.  737, 

the  Supreme  Court  of  Pennsylvania  said,  in 
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commenting  upon  the  duty  of  a  prosecuting 

ofi&cer:  '^He  should  act  impartially.  He 
should  present  the  commonwealth  case  fairly, 
and  should  not  press  upon  the  jury  any  deduc- 
tion from  the  evidence  that  are  not  strictly 
legitimate.  When  he  exceeds  this  limit,  and  in 
hot  zeal  seeks  to  influence  them  by  appeal  to 
their  prejudices  he  is  no  longer  an  impartial 
officer,  but  becomes  a  heated  partisan." 

In  the  case  of  Williams  v.  U.  S.,  168  U.  S. 
382,  on  the  trial  of  an  immigration  inspector 
for  extortion,  the  prosecuting  officer  remarked 
in  the  presence  of  the  jury,  that,  "No  doubt 
every  Chinese  woman  who  did  not  pay  defend- 
ant was  sent  back"  (to  China).  The  overrul- 
ing of  defendant's  objection  to  the  remark  was 
held  to  be  error  and  the  case  was  reversed  on 
this,  among  other,  grounds. 

In  the  case  of  Territory  v.  Cordova,  11  N.  M. 
367,  68  Pac.  919,  a  statement  employed  by  the 
prosecutor  in  addressing  the  jury:  "The  ver- 
dict of  the  people  and  the  community  is  that 
the  defendant  is  guilty,"  was  held  to  be  an 
improper  and  prejudicial  expression,  demand- 
ing a  rebuke  from  the  trial  court. 

In  the  case  of  State  v.  Blackman,  108  La. 
Ann.,  32  So.  334,  the  statement  made  by  the 
prosecuting  attorney  in  his  closing  argument : 
"If  there  is  a  man  on  the  jur}^  who  does  not 
believe  this  man  ought  to  be  hung,  then  he  is 
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unfit  to  sit  on  the  jury,"  was  held  to  be  preju- 
dicial misconduct  and  cause  for  reversal. 

The  language  used  by  the  Court  of  Appeals 
of  New  York,  in  the  leading  case  of  People  v. 
Becker,  104  N.  E.  396,  403,  is  applicable  to  the 
remarks  and  argument  of  the  prosecuting 
attorneys  in  the  case  at  bar.  The  Court  of 
Appeals  of  New  York  said : 

"In  opening  the  case,  notwithstanding  the 
strenuous  objections  and  exceptions  of  de- 
fendant's counsel,  the  district  attorney  com- 
mitted the  serious  error  of  making  many 
statements  either  in  words  or  to  the  effect  that 
Becker  was  a  'grafter,'  and  was  collecting 
blackmail  and  protection  money  from  gam- 
bling houses;  that  as  time  went  on  he  became 
more  avaricious  and  bold  and  that  his  power 
became  generally  recognized  by  keepers  of 
illegitimate  resorts ;  that  he  accumulated  large 
sums  of  money;  that  he  had  graft  relations 
with  gamblers ;  that  he  was  a  'cool,  calm,  calcu- 
lating, grafting  police  officer;'  and  that  he 
used  his  office  for  the  protection  of  'his  traffic 
in  the  purchase  and  sale  of  law  enforcement.' 
It  will  be  noted  that  his  statements  were  not 
confined  to  his  alleged  relations  with  Rosenthal 
preceding,  and  as  claimed  by  the  people,  lead- 
ing up  to  the  conspiracy  to  murder  the  latter, 
but  were  directed  to  Becker's  alleged  general 
misconduct  and  corruption  in  no  manner  con- 
nected with  the  alleged  crime  for  which  he  was 
being  tried.  Sometimes  the  court  stated  rather 
mildly  in  answer  to  the  defendant's  request 
that  the  jury  be  instructed  to  disregard  the 
statements  of  the  district  attorney,  that  he  did 
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not  see  how  they  were  relevant ;  sometimes  the 
objection  was  overruled  altogether;  sometimes 
he  directed  that  the  word  'grafting'  be  left  out ; 
sometimes  he  sharply  criticised  the  defend- 
ant's attorney  for  entering  objections  to  the 
statements  as  they  were  made. 

It  could  not,  of  course,  be  competent  and 
proper  for  the  prosecution  to  show  as  part  of 
its  case  that  Becker  had  been  guilty  of  gen- 
eral corrupt  conduct  having  no  possible  rela- 
tion to  the  present  crime.  He  was  on  trial  for 
murder  and  not  general  official  misconduct  and 
corruption.  And  equally  there  can  be  no  doubt 
about  the  very  prejudicial  character  of  these 
statements.  In  its  quest  for  motive  the 
people's  entire  theory  of  defendant's  guilt 
rests  on  the  theory  of  'graft'  in  connection 
with  Rosenthal,  and  the  repeated  statements 
to  the  effect  that  Becker's  misconduct  was  not 
confined  to  Rosenthal  but  was  habitual  and 
flagrant  necessarily  must  have  inflamed  the 
minds  of  the  jury.  They  present  no  vexed  or 
uncertain  question  of  error.  While  the  courts 
are,  as  they  should  be,  ready  to  make  due 
allowance  for  some  inadvertent  slip  made  by 
zealous  counsel  in  the  heat  and  struggle  of  a 
bitterly  contested  trial,  that  consideration,  of 
course,  does  not  apply  to  the  presiding  judge, 
and  no  case  will  be  found  where  there  has  been 
overlooked  the  failure  or  refusal  of  the  trial 
court  in  a  desperate  case  like  this  to  correct 
and  check  such  important  and  repeated  errors 
as  these  were.  (Citing  People  v.  Fielding,  158 
N.  Y.  542,  53  N.  E.  497,  46  L.  R.  A.  641,  70  Am. 
St.  Rep.  495;  People  v.  Wolf,  183  N.  Y.  464, 
76  N.  E.  592 ;  People  v.  Conrow,  200  N.  Y.  356, 
369,  93N.  E.  943.)" 
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This  language  of  the  Court  of  Appeal  of 
New  York  would  seem  to  be  peculiarly  appli- 
cable to  the  following  situation  in  the  case  at 
bar  disclosed  by  the  record : 

''Mr.  Sullivan:  Well  here,  gentlemen,  in 
brief,  are  the  admitted  facts :i\j)  to  the  time 
he  got  her  drunk  with  champagne  that  girl 
was  pure  and  undefiled 

Mr.  Coghlan:  We  take  an  exception  to 
that.  The  Court  ruled  against  us  introducing 
testimony  of  that  kind. 

Mr.  Sullivan  :  Well,  I  am  very  sorry  that 
the  defendant  seduced  the  girl. 

The  Court  :  There  has  been  no  offer  of  such 
evidence. 

Mr.  Coghlan:  Your  Honor  confined  me 
time  and  again,  fearing  that  I  was  about  to  go 
without  the  boundary,  fearing  that  I  was  about 
to  bring  in  testimony 

The  Court:  The  bars  were  absolutely 
thrown  down  by  the  prosecution  for  the  intro- 
duction of  any  evidence  as  to  previous  acts  of 
this  girl  with  anybody. 

Mr.  Coghlan  :  Your  Honor's  rulings  are  in 
the  record.    Your  Honor  confined  me 

The  Court:  Mr.  Coghlan,  I  must  ask  you 
to  recur  in  your  memory  to  what  transpired. 
I  simply  hold  that  under  this  act  it  makes 
absolutely  no  difference,  so  far  as  the  guilt  of 
a  defendant  is  concerned,  what  the  previous 
character  of  the  woman  was ;  but  when  it  came 
to  the  question  as  to  whether  this  was  the  first 
act  of  illicit  intercourse  of  this  girl  the  very 
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fact  that  she  testified  that  it  was  the  first  act 
threw  down  the  bars  to  you  to  introduce  any 
evidence  as  to  previous  acts. 

Mr.  Coghlan  :  Your  Honor  will  remember 
this, 

The  Court:  I  don't  care  to  discuss  it  any 
further. 

Mr.  Coghlan:  We  take  an  exception." 
(Assignment  of  Error  No.  97;  Transcript  of 
Record,  pp.  80,  368.) 

As  we  have  shown  elsewhere  in  this  Open- 
ing Brief,  under  subdivision  IV,  the  de- 
fendant was  not  charged  with  seduction, 
nor  was  the  seduction  of  the  woman  com- 
prehended within  the  issue.  He  was  charged 
and  convicted,  under  the  first  four  counts 
of  the  indictment,  with  having  transported 
Marsha  Warrington  and  Lola  Norris  with  the 
intent  and  purpose  that  they  should  become 
the  concubines  and  mistresses  of  himself  and 
Caminetti  respectively. 

Nevertheless,  the  prosecuting  attorneys  very 
artfully  brought  the  subject  before  the  jury 
over  our  objections. 

*'Mr.  Sullivan:  Well  here,  gentlemen,  in 
brief,  are  the  admitted  facts:  up  to  the  time  he 
got  her  drunk  with  champagne  that  girl  was 
pure  and  undefiled 

Mr.  Coghlan:  We  take  an  exception  to 
that.  The  Court  ruled  against  us  in  introduc- 
ing testimony  of  that  kind. 
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Mr.  Sullivan  :  Well,  I  am  very  sorry  that 
the  defendant  seduced  the  girl."  (Transcript 
of  Record,  pp.  367-368.) 

The  remarks  of  the  trial  Judge,  upon  the 
occasion  just  referred  to,  were  equally  dam- 
aging to  the  defendant.  In  answer  to  the 
statement  of  Mr.  Coghlan  that:  ''The  Court 
ruled  against  us  in  introducing  testimony  of 
that  kind/'  (Transcript  of  Record,  p.  368), 
meaning  thereby  that  the  trial  Judge  had  de- 
nied the  defendant  the  right  to  show  that 
Marsha  Warrington  had  had  sexual  inter- 
course with  men  other  than  the  defendant  at 
and  previous  to  the  time  of  the  first  act  of 
sexual  intercourse,  which  she  testified  she  had 
had  with  the  defendant  (Transcript  of  Record, 
p.  258),  the  trial  Court  stated,  in  the  presence 
of  the  jury:  ''There  has  been  no  offer  of  such 
evidence."  To  this,  Mr.  Coghlan  replied: 
"Your  Honor  confined  me  time  and  again, 
fearing  that  I  was  ah  out  to  go  without  the 
boundary,  fearing  that  I  was  about  to  bring  in 

testimony ."     The  trial  Judge  answered 

this  statement  of  counsel  for  the  defendant  by 
stating,  in  the  presence  of  the  jury:  "The 
bars  were  absolutely  thrown  down  by  the  pros- 
ecution for  the  introduction  of  any  evidence  as 
to  previous  acts  of  this  girl  with  anybody." 
To  this  statement  of  the  trial  Judge,  Mr.  Cogh- 
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Ian  ventured  the  statement:  '^Your  Honor's 
rulings  are  in  the  record,  your  Honor  confined 

7iie /'    Thereupon,  the  trial  Judge  stated: 

"Mr.  Coghlan,  I  must  ask  you  to  recur  to  your 
memory  to  what  transpired.  I  simply  hold 
that  under  this  act  it  makes  absolutely  no  dif- 
ference, so  far  as  the  guilt  of  a  defendant  is 
concerned,  what  the  previous  character  of  the 
woman  was ;  hut  when  it  came  to  the  question 
as  to  whether  this  was  the  first  act  of  illicit 
intercourse  of  this  girl  the  very  fact  that  she 
testified  that  it  was  the  first  act  thretv  down 
the  bars  to  you  to  introduce  any  evidence  as  to 
previous  acts/'  Mr.  Coghlan  then  attempted 
to    state:      ^^Your    Honor    ivill    remember 

this. "  but  the  trial  Judge  interrupted  with 

the  statement:  ''I  don't  care  to  discuss  it  any 
further/'  whereupon  Mr.  Coghlan  replied: 
'^We  take  an  exception." 

A  reading  of  the  record  does  not  bear  out 
the  trial  Judge  in  his  statements  to  counsel,  in 
the  presence  of  the  jury,  that:  ''There  has 
been  no  offer  of  such  evidence;"  "The  bars 
were  absolutely  thrown  down  by  the  prosecu- 
tion for  the  introduction  of  any  evidence  as  to 
previous  acts  of  this  girl  with  anybody." 

The  Transcript  of  Record  shows  that  the 
trial  Judge  expressly  ruled  out  any  such  evi- 
dence, stating,  on  one  occasion:  ^'The  rela- 
tions of  this  tvoman  with  any  other  person  than 
the  defendant  is  something  that  is  wholly  im- 
material to  the  case  so  far  as  its  present  aspect 
is  concerned;"  and  again,  on  another  occasion, 
stating:     "You  may  show,  if  you  see  fit  to 
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make  the  effort  and  if  you  can,  that  this  woman 
was  a  public  prostitute,  hut  you  cannot  show 
individual  instances  outside  of  the  relations 
with  this  defendant/^  (Transcript  of  Record, 
p.  245.) 

We  set  out  exactly  what  transpired,  as  dis- 
closed by  the  Transcript  of  Record : 

*  *  Q.  I  call  your  attention  to  November  26th, 
Miss  Warrington — Thanksgiving  day — and  I 
will  ask  you  if  upon  that  day  you  went  to  the 
football  game  between  Stanford  and  Berkeley 
in  San  Francisco? 

A.     I  did. 

Q.  Did  you  go  around  in  San  Francisco  on 
the  night  after  the  game  ? 

Mr.  Roche:  That  is  objected  to  as  being 
immaterial,  irrelevant  and  incompetent,  not 
proper  cross  examination  and  upon  the  addi- 
tional ground  that  the  question  does  not  indi- 
cate that  the  witness  was  with  the  defendant. 

Mr.  Coghlan  :    I  am  fixing  a  date. 

The  Court  :    What  is  the  purpose  of  it  ? 

Mr.  Coghlan  :  What  I  wish  to  show,  if  the 
Court  please,  is  that  this  young  woman  went 
down  to  that  football  game,  that  she  came  down 
with  a  certain  Albert  Putnam 

The  Witness:  (Int'g.)    No,  I  did  not. 

Mr.  Roche:  I  will  withdraw  the  objection, 
if  your  Honor  please,  in  view  of  the  statement 
just  made  by  counsel. 

The  Court:  The  I'clations  of  this  woman 
with  any  other  person  than  the  defendant  is 
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something  that  is  wholly  immaterial  to  the  case 
so  far  as  its  present  aspect  is  concerned. 

Mr.  Coghlan:  I  think  that  is  true,  your 
Honor. 

The  Couet:  Confine  yourself  to  the  cross 
examination  of  this  witness. 

Mr.  Coghlan  :  I  desire  to  ask  your  Honor 
if  you  will  not  permit  me  to  show  the  famil- 
iarity of  this  young  woman  with  the  night  life 
of  San  Francisco,  not  to  discredit  her,  but  in 
order  to  show  that  it  would  have  been  unrea- 
sonable that  she  would  have  been  persuaded, 
induced  or  enticed  away  from  the  State  of 
California  for  the  purposes  that  the  indict- 
ment alleges. 

The  Court  :  You  may  show,  if  you  see  fit 
to  make  the  effort  and  if  you  can,  that  this 
woman  is  a  public  prostitute,  hut  you  cannot 
shotv  individual  instances  outside  of  the  rela- 
tions with  this  defendant. 

Mr.  Coghlan:  Your  Honor's  holding  is 
under  the  Hoke  case,  is  it  ? 

The  Court  :    Exactly. 

Mr.  Coghlan:  Upon  the  question  I  have 
attempted  to  propound,  if  the  Court  please,  I 
desire  to  reserve  an  exception."  (Assignment 
of  Error  No.  59;  Transcript  of  Record,  pp.  67, 

245.) 

A  reading  of  the  above  forces  us  to  the  con- 
clusion that  the  trial  Judge  was  mistaken  in 
the  comments  he  made  during  the  closing  argu- 
ment of  Mr.  Sullivan,  in  which  he  supported 
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the  latter  and  repressed  and  reproved  Mr. 
CogMan,  one  of  the  attorneys  for  the  de- 
fendant. 

It  will  not  be  contended  for  a  moment  that 
the  concession,  made  by  the  trial  Judge,  to  the 
attorneys  for  the  defendant,  permitting  them 
to  show,  "if  you  see  fit  to  make  the  effort  and 
if  you  can,  that  this  woman  is  a  public  pros- 
titute," was  of  any  efficacy  at  all  or  subserved 
any  purpose  whatever.  The  attorneys  for  the 
defendant  did  not  desire  to,  and  could  not  if 
they  Avished,  prove  that  Marsha  Warrington 
was  a  ' '  public  prostitute. ' '  But,  manifestly,  it 
is  one  thing  to  prove  that  a  woman  is  a  ''public 
prostitute, ' '  and  quite  another  thing  to  show 
"individual  instances"  of  sexual  intercourse 
with  persons  other  than  the  defendant  and  pre- 
vious to  her  first  act  of  intercourse  with  the 
defendant.  The  trial  Judge,  while  liberal  in 
his  permission  to  the  attorneys  for  the  defend- 
ant to  prove  Marsha  Warrington  a  "public 
prostitute,"  was  entirely  in  error  in  holding 
that  "you  cannot  show  individual  instances 
outside  of  the  relations  with  this  defendant." 
It  must  be  obvious,  from  a  mere  reading  of  the 
record,  that  the  trial  Judge  was  incorrect  in 
his  ruling,  if  not  positively  unfair. 
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The  Hoke  case  (Hoke  v.  United  States,  227 
U.  S.  208,  57  L.  Ed.  523),  to  which  the  trial 
Judge  referred,  in  support  of  the  ruling  he 
made  that  the  attorneys  for  the  defendant 
could  show  Marsha  Warrington  to  be  a  public 
prostitute,  hut  could  not  shoiv  individual  in- 
stances outside  of  her  relations  with  the  de- 
fendant, does  not  support  any  such  vieiv  of  the 
law.    (Transcript  of  Record,  p.  245.) 

All  that  the  Supreme  Court  of  the  United 
States  said,  in  the  Hoke  case,  on  that  subject, 
was  as  follows:  ''Defendants  complain  that 
they  were  not  permitted  to  show  that  the 
women  named  in  the  indictment  were  public 
prostitutes  in  New  Orleans.  Such  proof,  they 
contend,  was  relevant  upon  the  charge  of  per- 
suasion or  enticement.  This  may  be  admitted, 
hut  there  was  sufficient  evidence,  as  the  Court 
said,  of  the  fact  of  the  immorality  of  their 
lives,  and  explicitly  ruled  that  they  coidd  he 
shown  to  he  puhlic  prostitutes.  The  Court, 
hoivever,  excluded  certain  details  sought  to  he 
proved.  Under  the  circumstances  there  was 
no  error  in  the  ruling.'^ 

It  is  respectfully  submitted  that  there  is 
nothing  in  the  Hoke  case  which  justified  the 
trial  Judge  in  his  ruling  that  Marsha  War- 
rington could  be  shown  to  be  a  "public  prosti- 
tute," but  that  you  could  not  also  shoiu  indi- 
vidual instances  of  sexual  intercourse  ivith 
men  other  titan  the  defendant  and  previous  to 
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the  time  of  her  alleged  first  act  of  sexual  inter- 
course with  the  defendant. 

In  this  connection,  we  respectfully  suggest 
that  if  anything  is  well  settled  in  the  domain 
of  criminal  law,  it  is  that  the  previous  un- 
chaste character  of  a  female  pretending  to 
have  been  seduced  or  raped  is  admissible  in  evi- 
dence. "Chastity  may,  and  generally  must,  be 
attacked  by  evidence  of  specific  acts  of  un- 
chastity  and  immorality,  unless  they  are  too 
remote;  and  her  declarations  and  admissions 
are  admissible  for  this  purpose.  It  may  be 
shown  that  she  is  guilty  of  lewd  and  improper 
conduct,  not  amounting  to  sexual  intercourse, 
with  other  men ;  that  she  had  intercourse  with 
defendant  before  the  promise;  and  that  she 
was  often  out  late  at  night." 

Vol.  35  CYC  and  cases  there  cited. 
It  is  obvious  that  during  the  closing  argu- 
ment of  Mr.  Sullivan,  the  trial  Judge 
attempted  to  correct  and  rectify  his  erroneous 
ruling  and  announced,  in  the  presence  of  the 
jury,  in  replying  to  the  statement  of  one  of  the 
attorneys  for  the  defendant  (Mr.  Coghlan) 
when  the  latter  said :  "The  court  ruled  against 
us  in  introducing  testimony  of  that  kind;" 
(The  Court)  "There  has  been  no  offer  of  such 
evidence;"  and  again:    "The  bars  were  abso- 
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lutely  thrown  down  by  the  prosecution  for  the 
introduction  of  any  evidence  as  to  previous 
acts  of  this  girl  with  anybody." 

But  the  record  discloses  clearly  the  incon- 
sistency and  error  of  his  rulings.  He  first 
rules  that  the  efforts  of  the  defendant,  in 
proving  the  character  of  Marsha  Warring- 
ton, are  limited,  under  the  Hoke  case,  solely 
to  that  of  being  a  ''public  prostitute,"  and 
that  "the  relations  of  this  woman  with  any 
other  person  than  the  defendant  is  some- 
thing that  is  wholly  innnaterial  to  the  case," 
"3^ou  cannot  show  individual  instances  outside 
of  the  relations  with  this  defendant. ' '  ( Trans- 
cript of  Record,  p.  245.)  He  then  rules,  upon 
the  closing  argument  of  Mr.  Sullivan,  just  to 
the  contrary.     (Transcript  of  Record,  p.  368.) 

Furthermore,  his  statements,  in  the  presence 
of  the  jury,  upon  the  closing  argument  of  Mr. 
Sullivan,  that  "there  has  been  no  offer  of  such 
evidence,"  and  again:  "The  bars  were  abso- 
lutely thrown  down  by  the  prosecution  for  the 
introduction  of  any  evidence  as  to  previous 
acts  of  this  girl  with  anybody,"  were  most 
harmful  to  the  defendant,  in  that  they  directly 
informed  the  jury  that  counsel  for  defendant 
had  had  an  opportunity  to  introduce  evidence 
"as  to  previous  acts  of  this  girl  with  anybody," 
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and  had  failed  to  do  so,  plainly  intimating  to 
the  jury  that  the  defendant  was  not  able  to 
prove  any  previous  acts  of  Marsha  Warring- 
ton with  anyone,  otherwise  he  would  have 
done  so. 

The  record  further  shows  that  the  trial 
Court  expressly  ruled  that  'Hhe  relations  of 
this  woman  with  any  other  person  than  the 
defendant  is  something  that  is  wholly  imma- 
terial to  the  case, ' '  in  spite  of  the  fact  that  Mr. 
Roche,  one  of  the  prosecuting  attorneys,  had 
just  previously  stated  to  the  trial  Court:  "I 
will  withdraw  the  objection,  if  your  Honor 
please,  in  view  of  the  statement  just  made  by 
counsel."    (Transcript  of  Record,  p.  245.) 

It  is  also  true  that  Mr.  Coghlan,  one  of  the 
attorneys  for  the  defendant,  after  the  trial 
Court  had  stated  that :  "The  relations  of  this 
woman  with  any  other  person  than  the  defend- 
ant is  something  wholly  inunaterial  to  the  case 
so  far  as  its  present  aspect  is  concerned, ' '  said : 
"I  think  that  is  true,  your  Honor,"  but  almost 
immediately  thereafter  and  after  the  trial 
Court  had  said:  "You  may  show,  if  you  see 
fit  to  make  the  effort  and  if  you  can,  that  this 
woman  is  a  public  prostitute,  but  you  cannot 
show  individual  instances  outside  of  the  rela- 
tions   with   this    defendant,"    said:      "Your 
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Honor's  holding  is  under  the  Hoke  case,  is 
it  ?  "  to  which  the  Court  replied :  ' '  Exactly ; ' ' 
thereupon  Mr.  Coghlan  stated:  ''Upon  the 
question  I  have  attempted  to  propound,  if  the 
Court  please,  I  desire  to  reserve  an  exception." 
(Assignment  of  Error  No.  59;  Transcript  of 
Record,  pp.  67,  245.) 

The  baneful  and  pernicious  effects  of  the 
rulings  and  remarks  of  the  trial  Judge,  as  well 
as  the  argument  of  the  prosecuting  attorneys, 
upon  this  phase  of  the  case,  can  hardly  be 
overestimated  and,  we  respectfully  submit, 
must  have  deeply  prejudiced  the  defendant, 
and  constituted  serious  and  reversible  error 
entitling  the  defendant  to  a  new  trial. 

Again,  there  is  another  aspect  of  the  argu- 
ment made  by  Mr.  Sullivan  to  the  jury,  which 
constituted  undoubted  error,  and  that  is  the 
statement,  with  the  sanction  and  approval  of 
the  trial  Court:  "Well  here,  gentlemen,  in 
brief,  are  the  admitted  facts:  up  to  the  time  he 
got  her  drunk  with  champagne  that  girl  was 

pure    and    undefQed "      (Transcript    of 

Record,  pp.  367,  368.) 

By  this  statement,  alluding  to  the  "admitted 
facts,"  the  prosecuting  attorney  was  arguing 
to  the  jury  that,  because  the  defendant  had 
taken  the  stand  and  had  not  specifically  and 
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categorically  denied  this  and  other  matters, 

they  were  deemed  to  be  ''admitted  facts."    It 

is  to  be  observed  that  this  argument  of  the 

prosecuting  attorney  was  in  keeping  with  the 

trial  Judge's  instructions  to  the  jury:  ''But 
in  passing  upon  the  evidence  in  the  case  for  the 
purpose  of  finding  the  facts  you  have  a  right 
to  take  this  omission  of  the  defendant  into  con- 
sideration." ****** 

"And  if  he  has  failed  to  deny  or  explain  acts 
of  an  incriminating  nature  that  the  evidence 
of  the  prosecution  tends  to  establish  against 
him,  such  failure  may  not  only  be  commented 
upon,  but  may  be  considered  by  the  jury  with 
all  the  other  circumstances  in  reaching  their 
conclusion  as  to  his  guilt  or  innocence ;  SINCE 
IT  IS  A  LEGITIMATE  INFERENCE 
THAT,  COULD  HE  HAVE  TRUTHFULLY 
DENIED  OR  EXPLAINED  THE  INCRIM- 
INATING EVIDENCE  AGAINST  HIM, 
HE  WOULD  HAVE  DONE  SO."  Trans- 
cript of  Record,  pp.  390,  391.) 

We  have  already,  at  great  length,  fully  pre- 
sented our  views  that  the  above  instructions 
did  not  state  correct  principles  of  law  and 
were  misleading,  and  we  beg  to  refer  to  the 
argument  there  presented,  under  subdivision 
I  of  this  Opening  Brief,  since  it  is  obvious 
that  if  it  was  reversible  error  for  the  trial 
Judge  to  instruct  the  jury  as  he  did,  it  was 
equally  reversible  error  to  permit  the  prose- 
cuting attorney  to  make  the  comments  he  did. 
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"It  is  reversible  error  for  the  prosecuting 
attorney  in  his  argument  to  the  jury  to  assert 
facts  and  circumstances  as  being  in  the  case 
which  are  not  shown  by  the  evidence,  or  to 
comment  upon  such  facts,  or  to  draw  infer- 
ences from  them  unfavorable  to  the  accused. 
Some  allowance,  however,  is  made  for  the  ex- 
travagance or  imagination  of  the  prosecuting 
attorney,  and  a  slight  deviation  from  the  rec- 
ord may  be  overlooked  if  the  accused  is  not 
prejudiced  thereby/^ 

CYC.  Vol.  12,  p.  574,  and  cases  there 
collated. 

It  is  respectfully  submitted  that  the  "devia- 
tion from  the  record,"  in  the  case  at  bar,  was 
much  more  than  ''slight ;"  it  was  a  marked  and 
substantial  deviation  and  wilful  misstatement 
to  the  jury  of  an  important  fact  which,  if  the 
jury  believed  the  prosecuting  attorney's  state- 
ment of  fact,  as  we  must  assume  that  it  did, 
was  bound  to  prejudice  the  defendant. 

Furthermore,  as  aptly  stated  by  the  United 
States  Supreme  Court  in  the  case  of  Hail  v. 
U.  S.,  150  U.  S.  p.  76,  83:  "The  presiding 
judge,  by  declining  to  interpose,  notwithstand- 
ing the  defendant's  protest  against  this  course 
of  argument,  gave  the  jury  to  understand  that 
they  might  properly  and  lawfully  be  inflenced 
by  it;  and  thereby  committed  a  grave  error, 
manifestly  tending  to  prejudice  the  defendant 
with  the  jury,  and  which,  therefore,  was  a 
proper  subject  of  exception,  and,  having  been 
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duly  excepted  to,  entitled  him  to  a  new  trial, 
(Citing  Wilson  v.  United  States,  149  U.  S.  60, 
67,68  (30;  650,  652.)" 

See  Williams  v.  U.  S.,  168  U.  S.,  380, 
398;42L.  Ed.  509. 

1  Hayne,  New  Trial  and  Appeal  (Rev. 
Ed.),pp.  245,  250. 

Another  glaring  instance  of  misconduct 
committed  by  Mr.  Sullivan  in  his  closing  argu- 
ment to  the  jury,  was  the  following: 

"Mr.  Sullivan:  Counsel  for  the  defense, 
prompted  by  the  defendant,  put  these  ques- 
tions to  Marsha  Warrington. 

Mr.  Coghlan  :  We  take  an  exception  to  the 
statement  of  counsel  that  at  the  suggestion  of 
the  defendant  anything  was  done."  (Assign- 
ment of  Error  No.  99;  Transcript  of  Record, 
pp.  82,  369.) 

This  was  undoubtedly  error.  Under  a  sub- 
sequent subdivision  of  this  Opening  Brief 
(No.  V  thereof),  we  present  our  argument 
with  reference  to  a  similar  act  of  misconduct 
committed  by  the  prosecuting  attorneys  during 
the  examination  of  the  defendant  himself. 
(Transcript  of  Record,  pp.  355-357;  368-369.) 

It  is  well  settled  law  that  one  accused  of 
crime  cannot  be  compelled  to  disclose  com- 
munications between  himself  and  his  counsel. 

State  V.  White,  19  Kansas,  445,  27  Am. 
R. 137; 
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Duttenhofer  v.  State,  34  Ohio  St.  91, 
32  Am.  R.  362. 

For  the  prosecuting  attorney  to  argue,  and 
the  trial  Judge  to  permit  him  to  do  so,  that  the 
defendant  had  prompted  his  counsel  to  put 
"these  questions  to  Marsha  Warrington,"  was 
highly  improper  and  deeply  prejudicial  to  the 
defendant,  and  invaded  a  realm  which  the  law 
holds  sacred  against  any  intrusion  whatever, 
viz. :  that  the  relation  between  an  attorney  and 
his  client  is  strictly  confidential  and  their  com- 
munications privileged. 

We  do  not  think  it  requires  either  argument 
or  authority  to  convince  this  Appellate  Tri- 
bunal of  the  erroneous  character  of  such  utter- 
ances and  remarks  on  the  part  of  a  prosecuting 
officer,  entitling  a  defendant  to  a  new  trial. 

In  concluding  our  argument  on  this  branch 
of  the  case,  it  may  not  be  amiss  to  refer  to  a 
few  expressions  of  authors  on  criminal  law 
and  of  the  courts,  in  speaking  generally  of  the 
conduct  of  prosecuting  attorneys  and  of  trial 
judges  in  criminal  cases. 

"It  is  scarcely  necessary  to  add  that  a  pros- 
ecuting attorney  is  a  sworn  officer  of  the  gov- 
ernment, required  not  merely  to  execute  jus- 
tice, but  to  preserve  intact  all  the  great  sanc- 
tions of  public  law  and  liberty.     No  matter 
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how  guilty  a  defendant  may  in  his  opinion  be, 
he  is  bound  to  see  that  no  con\dction  shall  take 
place  except  in  strict  conformity  to  law.  It  is 
the  duty,  indeed,  of  all  counsel  to  repudiate 
all  chicanery  and  all  appeal  to  unworthy  pre- 
judice in  the  discharge  of  their  high  office ;  but 
eminently  is  this  the  case  with  public  officers, 
elected  as  representing  the  people  at  large,  and 
invested  with  the  power  which  belongs  to  offi- 
cial rank,  to  comparative  superiority  in  expe- 
rience, and  to  the  very  presumption  here 
spoken  of  that  they  are  independent  officers  of 
state." 

3  Wharton  on  Criminal  Law,  Sec.  3003. 

**  Where  a  certain  class  of  evidence  is  de- 
sired to  be  offered,  and  the  offering  counsel 
knows  (either  from  the  very  nature  of  the  evi- 
dence or  from  objection  made  by  the  opponent 
at  the  inception  of  the  offer  or  upon  a  previous 
analogous  offer)  that  its  admission  will  be  dis- 
puted, and  therefore  that  a  judicial  ruling  will 
be  necessary,  a  sense  of  professional  honor  will 
tell  him  that  in  the  ordinary  case  the  details 
of  the  offer  should  not  be  stated  in  the  jury's 
hearing;  because  of  the  possibility  that  the 
statement  may  be  taken  by  them  as  true  and 
relevant,  even  though  it  be  excluded  by  the 
judge.  In  this  respect  the  rule  of  law  enforces 
the  standard  of  honor,  and  requires  the  offer- 
ing counsel  either  to  present  the  offer  in  writ- 
ing, without  reading  it  aloud,  to  the  Court  and 
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the  opposing  counsel,  or,  if  argument  is  ex- 
pected, to  afford  an  opportunity  for  the  jury's 
retirement  before  orally  stating  the  offer." 

"The  same  general  principle  governs  the 
putting  of  questions  to  witnesses.  The  jury 
may  under  certain  circumstances  obtain  an  im- 
pression, from  the  mere  putting  of  illegal  ques- 
tions which  are  either  answered  in  the  nega- 
tive or  are  not  answered  because  illegal  and 
excluded,  that  there  is  some  basis  of  truth  for 
the  question.  When  a  counsel  puts  such  a 
question,  believing  that  it  will  be  excluded  for 
illegality  or  will  be  negatived,  and  also  having 
no  reason  to  believe  that  there  is  a  foundation 
of  truth  for  it,  he  violates  professional  honor. ' ' 

3  Wigmore  on  Evidence,  Sec.  1808. 

The  overzealous  conduct  of  the  prosecuting 
attorneys,  in  their  opening  and  closing  argu- 
ments to  the  jury,  was  manifestly  unfair  to 
the  defendant. 

People  V.  Hail,  19  Cal.  App.  Dec.  298, 
309  et  seq. 

See  also  cases  cited  on  page  179  of  this 
Opening  Brief. 

"  It  is  the  sworn  duty  of  the  District  Attor- 
ney to  see  that  defendant  shall  have  a  fair  and 
impartial  trial,  and  that  he  shall  be  convicted 
only  by  competent  evidence,  and  to  secure  this 
he  should  himself  be  fair  and  impartial." 

CYC.  Vol.  12,  p.  571. 
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' '  It  is  not  his  duty  to  convict  by  illegitimate 
and  unfair  means,  and  while  the  Court  will 
allow  for  the  zeal  which  is  the  natural  outcome 
of  a  legal  contest,  if  by  that  zeal  he  is  permitted 
to  use  unfair  and  unjust  means  to  procure  a 
conviction  it  will  be  reversed." 

CYC,  supra,  citing: 

People  V.  Lee  Chuck,  78  Cal.  317,  20 
Pac.  719; 

State  V.  Irwin,  (Ida.  1903)  71  Pac.  608; 

People  V.  Carr,  64  Mich  702,  31  N.  W. 
590; 

People  V.  Dane,  59  Mich.  550,  26  N.  W. 

781. 

See  also, 

People  V.  Derbert,  138  Cal.  467,  71  Pac. 
564; 

Newby  v.  People,  28  Colo.  16,  62  Pac. 
1035; 

Flint  V.  Commonwealth,  81  Ky.  186,  23 
S.  W.  346; 

Leahy  v.  State,  31  Nebr.  566,  48  N.  W. 
390; 

Randall  v.  State,  132  Ind.  539,  32  N.  E. 
305. 

An  excellent  statement  of  the  rule,  relating 
to  the  conduct  of  prosecuting  officers,  is  to  be 
found  in  the  opinion  of  the  Supreme  Court  of 
the  State  of  California  in  the  case  of  People  v. 
Lee  Chuck,  78  Cal.  217,  329,  the  opinion  being 
delivered  by  Justice  Works,  as  follows : 
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*'We  have  been  called  upon  many  times  to 
caution,  sometimes  to  rebuke,  prosecuting  offi- 
cers for  the  overzealous  performance  of  their 
duties.  They  seem  to  forget  that  it  is  their 
sworn  duty  to  see  that  the  defendant  has  a 
fair  and  impartial  trial,  and  that  he  be  not 
convicted  except  by  competent  and  legitimate 
evidence.  Equally  with  the  court,  the  district 
attorney,  as  the  representative  of  law  and  jus- 
tice, should  be  fair  and  impartial.  He  should 
remember  that  it  is  not  his  sole  duty  to  con- 
vict, and  that  to  use  his  official  position  to 
obtain  a  verdict  by  illegitimate  and  unfair 
means  is  to  bring  his  office  and  the  courts  into 
distrust.  We  make  due  allowance  for  the  zeal 
which  is  the  natural  result  of  such  a  legal 
battle  as  this,  and  for  the  desire  of  every  law- 
yer to  win  his  case,  but  these  should  be  over- 
come by  the  conscientious  desire  of  a  sworn 
officer  of  the  court  to  do  his  duty,  and  not  go 
beyond  it. 

We  regret  to  say  that  the  assistant  district 
attorney  seems  to  have  failed,  in  this  instance, 
to  apply  this  salutary  check  to  his  conduct. 
The  evidence  he  was  seeking  to  have  admitted 
was  clearly  incompetent.  What  was  said  was 
not  only  an  argument  in  favor  of  its  admission, 
but  as  to  its  effect.  The  evident  intent  was  to 
prejudice  the  jury  against  the  defendant  hy 
commenting  upon  the  conduct  of  others,  over 
whose  action  he  was  not  shown  to  have  any 
control,  and  that  in  language  the  impropriety 
of  tvhich  is  apparent  at  a  glance.  The  court 
was  appealed  to  time  and  again  to  prevent  it, 
but  declined  to  do  so.  While  we  might  hesi- 
tate to  reverse  the  case  on  this  ground  alone, 
we  hold  it  to  have  been  error.    See,  as  bearing 
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on  this  point,  People  v.  Mitchell,  62  Cal.  411, 
and  cases  cited ;  State  v.  Smith,  75  N.  C.  306. 

Questions  of  this  kind  usually  arise  out  of 
the  closing  arguments  of  counsel,  but  the  rule 
must  be  the  same  at  whatever  stage  of  the 
cause  the  improper  language  is  used." 

The  over-nourished  zeal  of  counsel  dis- 
played in  attempts  to  secure  conviction  for 
crime,  frequently  calls  for  condemnation  on 
the  part  of  the  appellate  court,  especially  when 
in  the  closing  argument  to  the  jury  the  attor- 
ney for  the  prosecution  travels  outside  the  evi- 
dence for  his  facts  or  indulges  in  truculent 
abuse  of  the  accused. 

Smith  V.  People,  8  Colo.  457 ; 
State  V.  Hannett,  54  Vt.  83 ; 
Garlitz  v.  State,  71  Md.  293 ; 
Martin  v.  State,  63  Miss.  505,  56  Am. 
Rep.  813 ; 

Perkins  v.  Guv,  55  Miss.  153,  30  Am. 
Rep.  510; 

Cavanah  v.  State,  56  Miss.  299. 

Where  the  remarks  of  the  district  attorney 
prejudiced  the  minds  of  the  jury,  for  that  rea- 
son alone  the  judgment  should  he  reversed. 

Brown  v.  Swinef  ord,  44  Wis.  282. 
It  is  sufficient  that  extra  professional  state- 
ments of  counsel  may  gravely  prejudice  the 
jury  and  affect  the  verdict. 
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Tucker  v.  Henniker,  41  N.  H.  317; 
State  V.  Smith,  75  N.  C.  306 ; 
Ferguson  v.  State,  49  Ind.  33 ; 
Newton  v.  State,  21  Fla.  53 ; 
State  V.  Underwood,  77  N.  C.  502 ; 
Combs  V.  State,  75  Ind.  221 ; 
People  V.  Barker,  42  N.  Y.  S.  R.  940; 
People  V.  Ah  Len,  92  Cal.  282 ; 
Fuller  V.  State,  30  Tex.  App.  559. 

Not  only  were  the  remarks  and  arguments 
of  the  prosecuting  attorneys  highly  improper 
and  deeply  prejudicial  to  the  defendant,  con- 
stituting reversible  error,  but  the  attitude  and 
rulings  of  the  trial  Judge,  in  passing  upon  the 
improper  remarks  and  arguments  of  the  pros- 
ecuting attornej^s,  constitute  error.  To  repeat 
the  language  employed  by  the  Supreme 
Court  in  the  case  of  Hall  v.  U.  S.,  supra: 
"The  presiding  judge,  by  declining  to  inter- 
pose, notwithstanding  the  defendant's  pro- 
test against  this  course  of  argument,  gave 
the  jury  to  understand  that  they  might 
properly  and  lawfully  be  influenced  by  it; 
and  therebj^  committed  a  grave  error,  mani- 
festly tending  to  prejudice  the  defendant  with 
the  jury,  and  which,  therefore,  was  a  proper 
subject  of  exception,  and,  having  been  duly 
excepted  to,  entitled  him  to  a  new  trial.  (Cit- 
ing Wilson  V.  United  States,  149  U.  S.  60, 
67,  68.)" 

In  the  case  of  People  v.  Crosby,  17  Cal.  App. 
518,  526,  the  following  language,  apposite  to 
the  case  at  bar,  was  used :    *'It  appears,  there- 
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fore,  that  the  misconduct  of  the  district  attor- 
ney was  accompanied  by  error  of  the  trial 
court,  resulting  in  the  sustaining  of  the  dis- 
trict attorney  in  the  act  constituting  the  mis- 
conduct. When  the  attention  of  the  court  was 
directed  to  the  act  of  the  district  attorney  and 
the  same  assigned  as  misconduct,  it  was  the 
duty  of  the  court  to  reprimand  the  district  at- 
torney, and  admonish  the  jury  to  disregard  the 
statement  of  the  district  attorney  and  the  mat- 
ters suggested  by  the  question;  thus,  if  pos- 
sible, destroying  the  baneful  effect  thereof. 
(Citing  People  v.  Bradbury,  151  Cal.  678,  (91 
Pac.  497) ;  People  v.  Derwae,  155  Cal.  592, 
(102Pac.  466.)" 

The  language  of  the  Court  of  Appeals  of 
New  York,  in  the  case  of  People  v.  Becker,  104 
N.  E.  396,  463,  is  peculiarly  applicable  to  the 
attitude  and  rulings  of  the  trial  Judge  in  the 
case  at  bar. 

"While  the  courts  are,  as  they  should  be, 
ready  to  make  due  allowance  for  some  inad- 
vertent slip  made  by  zealous  counsel  in  the 
heat  and  struggle  of  a  bitterly  contested  trial, 
that  consideration,  of  course,  does  not  apply 
to  the  presiding  judge,  and  no  case  will  be 
found  tvhere  there  lias  been  overlooked  the 
failure  or  refusal  of  the  trial  court  in  a  des- 
perate case  like  this  to  correct  and  check  such 
important  and  repeated  errors  as  these  were: 
(Citing  People  v.  Fielding,  158  N.  Y.  542,  53 
N.  E.  497,  46  L.  P.  A.  641,  70  Am.  St.  Rep.  495 ; 
People  V.  Wolf,  183  N.  Y.  464,  76  N.  E.  592; 
People  V.  Conrow,  200  N.  Y.  356,  369,  93  N.  E. 
943.)" 
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Relying  upon  the  authorities  above  cited,  we 
respectfully  submit  to  this  honorable  court, 
that,  under  these  assignments  of  error  alone, 
defendant  was  not  accorded  that  fair  and  im- 
partial trial  to  which  he  was  entitled,  and  that 
the  verdict  found  should  be  set  aside. 
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VI. 

MISCONDUCT  OF  COUNSEL  FOR 
THE  PROSECUTION  DURING  THE 
TRIAL,  PERMITTED  AND  CONDONED 
BY  THE  TRIAL  JUDGE,  PREJUDICED 
DEFENDANT  AND  HIS  CASE  TO  SUCH 
AN  EXTENT  WITH  THE  JURY  AS  TO 
DEPRIVE  HIM  OF  A  FAIR  AND  IMPAR- 
TIAL TRIAL. 

(Assignments  of  Error  Nos.  85,  87,  98,  99, 
90;  Transcript  of  Record,  pp.  76,  77,  81-82, 
358,  359,  368-369,  360.) 

"We  have  had  occasion  altogether  too  often 
to  condemn  the  failure  of  justice  brought  about 
by  the  reckless  conduct  of  officers  whose  sworn 
duty  it  is  to  conduct  prosecutions  legally,  and 
in  conformity  with  settled  principles.  In  some 
cases,  there  is  some  apparent  palliation  in  the 
excitement  of  a  contested  trial,  although  that 
does  not  obviate  the  mischief.  *  *  *  Noth- 
ing can  hring  more  contempt  and  suspicion  on 
the  administration  of  justice  than  the  failure 
of  its  ministers  to  respect  justice.  TJiere  seems 
to  have  been  testimony  of  a  proper  sort  before 
the  jury;  and  therefore  the  prisoner  cannot  be 
discharged  by  our  order;  but  he  is  entitled  to 
a  neiv  trial,  the  expeyise  and  delay  of  which  are 
due  to  errors  that  shotdd  have  been  avoided. 
The  verdict  must  be  set  aside,  and  a  new  trial 
granted.    The  other  justices  concurred." 

Campbell,    Jr.,    in    People    v.    Moyer, 
(Mich.)  43  N.  W.  928,  929. 
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1.  Under  this  subdivision,  we  desire  first 
to  assign  as  misconduct  an  assignment  not 
noted  as  such  during  the  trial. 

Under  another  heading  in  this  brief,  we  have 
elaborated  upon  the  undue  emphasis  placed  by 
the  prosecution  upon  the  probative  value  of 
the  blood-stained  sheet  taken  from  the  Reno 
cottage.  As  we  therein  intimated,  the  prose- 
cution may  have  labored  under  the  impression 
that  they  could  prove  a  debauched  virgin.  But, 
as  one  of  their  own  witnesses  explained  the 
true  cause  of  the  blood  stains,  such  error  be- 
comes inexcusable.  On  the  other  hand,  if  the 
purpose  was  merely  to  prove  that  one  of  the 
prosecuting  witnesses  was  overtaken  by  nature 
while  sleeping  in  the  Reno  cottage,  the  undue 
importance  placed  by  the  prosecution  upon 
that  fact  before  the  jury  constituted  gross  mis- 
conduct. We  therefore  assign  it  as  such  at 
this  time. 

This  Appellate  Court  will  notice  a  plain 
error  in  the  record,  even  though  there  be  no 
assignment  of  error. 

United  States  v.  Pena  et  al.,  175  U.  S. 

500,  44  L.  Ed.  251 ; 
Stevenson  v.  Barbour,  140  U.  S.  48,  35 

L.Ed.  338; 
Rowe  V.  Phelps,  152  U.  S.  87,  38  L.  Ed. 

365. 
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No  presumption  can  be  made  in  favor  of 
the  judgment  of  a  lower  court  where  error  is 
apparent  in  the  record. 

United  States  v.  Wilkinson,  12  How. 
246,  13  L.Ed.  974; 

Eeynolds  v.  United  States,  98  U.  S.  145, 
25  L.  Ed.  244. 

In  the  case  of  Pettine  v.  Ter.  of  New  Mex., 
201  Fed.  492,  497,  the  Circuit  Court  of  Appeals 
said: 

"In  criminal  cases,  where  the  life,  or  as  in 
this  case  the  liberty,  of  the  defendant  for  the 
probable  remainder  of  his  natural  life  is  at 
stake  the  Courts  of  the  United  States  in  the 
exercise  of  a  sound  discretion  may  notice  grave 
errors  in  the  trial  of  a  defendant  although  the 
questions  they  present  were  not  properly 
raised  in  the  trial  court  by  request,  objection, 
or  exception. ' ' 

Citing : 

Wiborg  V.  United  States,  163  U.  S.  632, 
658,  16  Sup.  Ct.  1127,  1197,  41  L.  Ed. 

289; 

Clyatt  V.  United  States,  197  U.  S.  207, 

221,  25  Sup.  Ct.  429,  49  L.  Ed.  726 ; 
Crawford  v.  United  States,  212  U.  S. 

183,  194,  29  Sup.  Ct.  260,  53  L.  Ed. 

465;15Ann.  Cas.  392; 
Weems  v.  United  States,  217  U.  S.  349, 

362,  30  Sup.  Ct.  544,  54  L.  Ed.  793; 

19  Ann.  Cas.  705 ; 
Williams  v.  United  States,  158  Fed.  30, 

36,  88C.  C.  A.  296,  302; 
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Humes  v.  United  States,  182  Fed.  485, 
486,  105  C.  C.  A.  158,  159. 

2.  We  next  assign,  as  misconduct  on  the 
part  of  the  prosecution,  another  incident  which 
occurred  during  the  trial,  although  the  same 
was  not  assigned  as  such  at  the  time. 

During  the  cross-examination  of  defendant, 
the  following  proceedings  were  had  (Trans- 
cript of  Record,  358-359)  : 

"Q.  In  your  testimony  (referring  to  testi- 
mony on  cross-examination)  you  have  referred 
repeatedly  to  conversations  and  events  that 
took  place  before  the  Reno  trip.  Now  what 
did  you  understand  to  mean  by  the  Reno  trip  ? 

Mr.  Devlin:  Your  Honor,  I  object  to  that 
as  trying  under  the  guise  of  cross-examination 
to  ask  questions  that  are  not  proper  to  be 
asked  on  cross-examination. 

Mr.  Devlin:  I  object  to  it  as  not  cross- 
examination  of  anything  brought  out  on  the 
direct  examination  of  the  witness. 

The  Court  :    The  objection  is  overruled. 

Mr.  Devlin  :    We  note  an  exception. 

The  Court:  You  do  not  mean  to  ask  him 
what  he  understood  to  mean,  but  what  trip  he 
referred  to  ? 

A.     It  is  perfectly  evident  what  trip  it  was. 

Mr.  Sullivan  :  Q.  Well,  do  you  mean  the 
trip  that  you  and  Caminetti  and  Miss  Norris 
and  Miss  Warrington  took  from  Sacramento 
to  Reno  ? 
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Mr.  Dea^lin:  That  is  objected  to  as  not 
cross-examination. 

The  Court:  The  objection  is  overruled. 
They  have  a  right  to  identify  this  trip. 

Mr.  Devlin  :    We  reserve  an  exception. 

A.  Yes  sir,  the  trip  I  took  to  Reno,  yes, 
your  Honor.  I  took  but  one  trip  to  Reno  in 
the  month  of  March,  1913. 

Q.  And  on  that  trip  were  you  accompanied 
by  Mr.  Caminetti,  Miss  Norris  and  Miss  War- 
rington ? 

Mr.  Devlin:  I  object  to  that  upon  the 
ground  it  is  not  cross-examination. 

The  Court:  The  objection  is  overruled. 
He  is  not  asking  him  anything  that  occurred 
on  that  trip,  he  is  simply  identifying  the  trip. 

Mr.  Devlin  :    We  reserve  an  exception. 

A.     They  were  along,  yes." 

Under  another  assignment  (Subd.  VII  of 
this  Opening  Brief) ,  we  show  that  this  was  not 
proper  cross-examination.  We  consider  it  a 
clear  example  of  sharp  practice  on  the  part  of 
the  special  prosecutor.  The  fact  that  the  trial 
court  not  onl}^  condoned  but  encouraged  it,  we 
respectfully  submit,  only  intensified  the  grav- 
ity of  the  misconduct. 

3.  Another  incident,  which  occurred  during 
the  re-direct  examination  of  Miss  Warring- 
ton, and  which  comes  within  the  category  of 
our  last  assignment  of  misconduct,  is  found  on 
pages  255  to  257  of  the  record  herein : 
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*'Mr.  Roche:  Q.  Miss  Warrington,  when 
Mr.  Diggs  was  putting  these  questions  to  you 
upon  the  train  coming  from  Truckee  to  Sacra- 
mento, and  referred  to  by  counsel  represent- 
ing Mr.  Diggs  in  this  case,  was  that  before  you 
ever  heard  of  the  White  Slave  Traffic  Act  and 
was  it  before  you  ever  heard  that  the  United 
States  authorities  intended  to  interfere? 

Mr.  Coghlan  :  We  object  to  the  question  as 
not  proper  re-direct  examination,  and  as  obvi- 
ously the  fact,  and  not  eliciting  a  thing  that 
will  enlighten  us  in  this  case. 

The  Court:  It  is  obviously  very  leading, 
Mr.  Roche. 

Me.  Roche  :  Yes,  it  may  be  leading,  may  it 
please  the  Court,  but  it  certainly  is  material. 

Mr.  Coghlan:  Her  knowledge  of  the 
White  Slave  Traffic  Act? 

Mr.  Roche  :  No.  But  this  is  the  purpose : 
so  far  as  the  evidence  in  this  case  is  concerned 
up  to  the  present  time  there  has  been  no  testi- 
mony introduced  tending  to  show  that  any 
complaint  of  any  kind  emanated  from  the 
federal  authorities  concerning  a  violation  of 
the  White  Slave  Traffic  Act.  Now,  if  these 
questions  were  put  by  Mr.  Diggs,  and  we  have 
counsel 's  assurance  that  they  were  put  by  him 
to  this  witness,  those  questions  were  put  for 
some  purpose,  and  that  purpose  obviously  was 
to  prevent  a  prosecution  by  the  Government  of 
him  for  a  violation  of  the  White  Slave 
Traffic  Act. 

Mr.  Coghlan:  We  assign  that  as  miscon- 
duct on  the  part  of  the  District  Attorney^  and 
we  certainly  object  to  the  asking  of  that  ques- 
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tion  upon  the  ground  that  this  young  lady 
does  not  know  anything  about  the  White  Slave 
Traffic  Act,  and  it  is  not  re-direct  examination. 

The  Couet  :    /  think  it  is. 

Mr.  Coghlan:  And  furthermore,  if  your 
Honor  please,  the  questions  propounded  were 
not  in  the  language  of  Diggs  but  in  substance 
and  effect,  and  that  is  as  near  as  I  could  get 
hj  reason  of  the  withholding  of  that  statement 
by  the  Government  from  us. 

The  Court:  Don't  talk  now,  Mr.  Coghlan, 
until  I  get  through.  You  ignore  the  character 
of  your  examination;  you  put  to  the  witness 
certain  questions  purporting  to  have  been  put 
by  Diggs  to  her  on  the  train,  very  clearly  im- 
plying a  knowledge  on  the  part  of  Diggs,  if  he 
put  such  questions  as  you  have  given  to  her — 
of  the  White  Slave  Traffic  Act.  That  is  what 
induced  my  inquiry  at  the  time  because  you 
put  them  to  her  almost  precisely  in  the  lan- 
guage of  the  White  Slave  Traffic  Act. 

Mr.  Coghlan  :    Those  were  my  words. 

The  Courts  They  have  a  right  on  re- direct 
examination  to  ask  her  if  she  had  ever  heard 
of  the  White  Slave  Traffic  Act  or  any  threat- 
ened prosecution  under  that  act.  If  Mr.  Diggs 
was  asking  her  these  questions  in  order  to  get 
answers  from  her  at  the  time  which  would  pro- 
tect him  against  a  prosecution,  they  certainly 
have  a  right  to  ask  her  whether  she  was  cogni- 
zant of  that  fact. 

Mr.  Coghlan:  Our  contention  is  simply 
this,  that  this  is  not  re-direct  examination,  that 
those  words  used  by  me  were  my  words.  I 
stated  again  and  again  that  they  purported — 
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The  Court  :  Oh  no.  You  were  purporting 
to  read  from  a  written  statement  that  you  had 
there. 

Mr.  Coghlan:  I  was  purporting  to  read 
from  my  own  notes,  may  it  please  the  Court, 
which  were  not  allowable  in  evidence  or  I 
would  have  shown  them  t9  her. 

The  Court  :    The  objection  is  overruled. 

Mr.  Coghlan  :   We  note  an  exception. 

Mr.  Roche:  Q.  At  the  time,  Miss  War- 
rington, that  this  examination  was  being  pur- 
sued by  Mr.  Diggs  upon  the  train,  had  you 
personally  heard  or  had  anyone  upon  that 
train  suggested  that  the  federal  authorities 
intended  to  prosecute  either  Mr.  Diggs  or  Mr. 
Caminetti  for  a  violation  of  the  White  Slave 
Traffic  Act?    A.    No. 

Mr.  Coghlan  :  We  object  to  that  upon  the 
same  grounds.    She  says  no. ' ' 

4.  Still  another  pure  specimen  of  sharp 
practice,  indulged  in  by  both  attorneys  repre- 
senting the  United  States  and  which  was  ag- 
gravated by  the  indulgence  of  the  trial  Judge, 
will  be  found  on  pages  355-357  of  the  record. 
The  record  there  shows  that  the  following  pro- 
ceedings took  place : 

"Mr.  Sullivan:  Q.  Mr.  Diggs,  during  the 
course  of  this  trial  and  in  the  presence  of  the 
jury  here,  during  the  cross-examination  of 
Miss  Warrington,  did  you  not  repeatedly  sug- 
gest to  your  counsel  questions  to  be  pro- 
pounded to  Miss  Warrington  asking  her  if  she 
did  not  at  divers  times  have  intercourse  with 
you? 
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Mr.  Devlin:  I  object  to  that  question  as 
immaterial,  irrelevant  and  incompetent.  / 
assign  the  asking  of  the  question  as  error  and 
misconduct  on  the  part  of  the  District  Attor- 
ney because  there  is  nothing  shown  here  that 
anything  was  said  in  the  presence  of  the  jury, 
and  the  putting  of  the  question  is  simply  in- 
tended as  calculated  to  prejudice  the  defendant 
in  the  eyes  of  the  jury. 

The  Court:  The  question  is  objectionable 
as  relating  to  a  certain  matter  that  is  entirely 
v^ithin  the  rights  of  the  defendant,  if  he  made 
suggestions  to  his  counsel  it  v^as  entirely 
within  his  rights  to  do  so.  Do  you  mean  made 
such  suggestions  audibly  ? 

Mr.  Sullivan  :  No.  I  do  not  mean  audibly — 
that  is,  not  within  the  hearing  of  the  jury,  but 
within  the  presence  of  the  jury. 

The  Court  :    I  do  not  think  that  is  material. 

Mr.  Sullivan  :  And  loud  enough  for  those 
in  the  vicinity  of  counsel  to  hear. 

The  Court:  That  of  course  is  a  different 
thing;  I  don't  think  that  is  cross-examination 
or  a  transgression  of  a  defendant's  rights. 

Mr.  Roche  :  Except  in  this  way,  your 
Honor,  if  you  will  pardon  the  interruption, 
that  the  witness  upon  the  stand  at  this  time 
expresses  or  apparently  expresses  a  reluctance 
to  testify  to  an  act  of  intercourse  between  him- 
self and  Miss  Warrington.  If  it  be  true  that 
on  the  cross-examination  of  this  young  girl  in 
the  presence  of  the  jury,  and  in  an  audible  tone 
of  voice  he  did  put  to  his  counsel  questions  and 
to  have  put  these  questions  to  her  for  the  pur- 
pose of  eliciting  from  her  lips  the  fact  that  he 
did  have  on  numerous  occasions  intercourse, 


191 

that  fact  should  go  to  the  jury  for  the  purpose 
of  enabling  them  to  determine  whether  in  de- 
clining a  moment  ago  to  answer  whether  he  had 
intercourse  on  Ms  wife's  bed  with  this  young 
girl  he  was  acting  in  good  faith. 

The  Court  :  I  have  ruled  that  that  is  not  a 
proper  question. 

Me.  De\t.in:  And  I  assign  the  conduct  of 
the  attorney  who  just  addressed  the  Court  as 
being  prejudicial  to  the  rights  of  the  defend- 
ant, it  is  misconduct,  and  it  teas  made  after 
your  Honor  ruled  upon  the  question. 

The  Court:  Oh,  there  is  nothing  in  that; 
they  have  a  perfect  right  to  be  heard.  I  don't 
think  there  is  any  necessity  for  going  into  a 
question  of  that  kind. 

Mr.  Devlin  :  Inasmuch  as  they  have  com- 
mented on  the  conduct  of  the  defendant  and 
attacked  his  motives  I  ask  the  privilege  at  this 
time  of  allowing  him  to  explain  his  reasons. 

The  Court  :  You  can  have  him  explain  that 
later  on.  You  cannot  control  their  cross- 
examination. 

Mr.  Devlin:  But  I  desire  to  answer  Mr. 
Roche.  He  has  made  a  speech  to  the  jury  for 
the  purpose  of  producing  a  certain  effect.  I 
ask  for  the  purpose  of  making  a  statement  to 
counteract  that. 

The  Court  :  Mr.  Devlin,  you  know  that  that 
is  not  the  proper  method  of  trying  the  case. 
The  jury  all  understand  that  the  arguments  of 
counsel  arising  on  an  objection  is  not  evidence 
in  the  case  and  is  not  to  be  considered  by  the 
jury  in  determining  the  issue  to  be  submitted 
to  them. 
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Mr.  Devlin:  We  ask  your  Honor  now  to 
instruct  the  jury  to  disregard  that. 

The  Court:  I  will  instruct  the  jury  at  the 
proper  time  for  instructing  them. 

Mr.  Devlin:  We  take  an  exception  to  the 
conduct  of  the  Assistant  Attorney." 

This  same  subject  was,  over  our  objection, 
commented  upon  by  counsel  for  the  Govern- 
ment during  their  closing  address  to  the  jury, 
when  the  following  incidents  were  recorded 
(Transcript  of  Record,  pp.  368-369)  : 

"Mr.  Sullivan:  Gentlemen,  if  there  is  any 
depraved  man  in  the  world,  if  there  is  any  man 
who  has  sunk  to  the  uttermost  depths  of  de- 
pravity, it  is  that  man  in  form,  because  he  is 
a  man  in  form  alone,  who  seduces  an  innocent 
girl  and  then  exposes  her  shame  to  the  world. 
If  he  had  one  redeeming  trait  of  character  in 
his  composition,  having  blasted  the  life  of  that 
"vdrgin,  he  ought  to  be  willing  to  take  fifty 
5"ears  in  the  penitentiary  before  he  would  come 
before  a  jury  of  his  fellow  citizens  and  before 
the  world,  and  say  yes,  I  seduced  that  girl,  be- 
fore he  would  come  before  a  jury  of  his  fellow 
citizens  and  recount  time  after  time  when  he 
had  illicit  intercourse  with  this  girl.  A  decent 
man  would  die  first. 

Mr.  Devlin  :  If  your  Honor  please,  I  except 
to  that  because  no  such  language  came  from 
the  defendant ;  it  all  came  from  Marsha  War- 
rington. 

Mr.  Eoche:  It  came  from  Marsha  War- 
rington upon  your  cross-examination  for  the 
first  time. 
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Mr.  Devlin  :  We  had  a  right  to  cross-exam- 
ine her. 

The  Court  :  Mr.  Sullivan,  confine  yourself 
to  the  evidence ;  don't  transgress  it. 

Mr.  Sullivan:  Counsel  for  the  defense, 
prompted  by  the  defendant,  put  these  questions 
to  Marsha  Warrington. 

Mr.  Coghlan  :  We  take  an  exception  to  the 
statement  of  counsel  that  at  the  suggestion  of 
the  defendant  anything  was  done. ' ' 

(See  3  Wigmore  on  Evidence,  Sec.  1808, 
quoted  post.) 

5.  On  page  360  of  the  Record,  the  follow- 
ing assignment  of  misconduct  on  the  part  of 
counsel  for  the  Government  will  be  found  re- 
corded : 

^'Q.  Did  you  narrate  to  your  counsel  what 
took  place  in  your  wife's  bedroom,  the  fact 
that  you  had  testified  to  here  on  this  stand, 
before  you  were  brought  here  as  a  witness  in 
Court. 

Mr.  Devlin:  I  object  to  that.  I  object  to 
any  conversation  passing  between  the  counsel 
and  the  witness  on  the  stand. 

Mr.  Sullivan:  I  will  withdraw  the  ques- 
tion. 

Mr.  Devlin:  And  I  assign  the  coyiduct  of 
the  District  Attorney  in  asking  such  question 
as  misconduct." 

We  respectfully  submit  that  a  mere  reading 
of  the  record  will  disclose  the  prejudicial  effect 
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of  these  various  assignments  of  misconduct  on 
the  part  of  the  prosecution. 

The  mere  fact  that  Mr.  Sullivan  withdrew 
his  question,  just  previously  quoted,  only  in- 
tensifies and  aggravates  the  misconduct.  It 
indicates  that  he  knew  that  he  had  no  right  to 
ask  such  a  question.  As  already  stated,  in  a 
preceding  subdivision  of  this  Opening  Brief 
(No.  IV  thereof)  : 

"A  prisoner,  when  upon  the  stand,  cannot 
be  compelled  to  disclose  communications  be- 
tween himself  and  his  counsel." 

State  V.  White,  19  Kansas,  445,  27  Am. 
R. 137; 

Duttenhofer  v.  State,  34  Ohio  St.  91,  32 
Am.  R.  362. 

The  rules  governing  the  conduct  of  prose- 
cuting attorneys  is  nowhere  better  stated  than 
follows : 

"The  same  general  principle  governs  the 
putting  of  questions  to  witnesses.  The  jury 
may  under  certain  circumstances  obtain  an 
impression,  from  the  mere  putting  of  illegal 
questions  which  are  either  answered  in  the 
negative  or  are  not  answered  because  illegal 
and  excluded,  that  there  is  some  basis  of  truth 
for  the  question.  When  a  counsel  puts  such 
a  question,  belie^dng  that  it  will  be  excluded 
for  illegality  or  will  be  negatived,  and  also 
having  no  reason  to  believe  that  there  is  a 
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foundation  of  truth  for  it,  lie  violates  profes- 
sional honor." 

We  do  not  think  it  necessary  further  to 
elaborate  on  these  various  assignments  of  mis- 
conduct on  the  part  of  the  prosecuting  attor- 
neys. 
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VII. 

THE  TRIAL  COURT  ERRED  IN  COM- 
PELLING THE  DEPENDANT  TO  TES- 
TIFY TO  CERTAIN  MATTERS  WHICH 
WERE  NOT  THE  PROPER  SUBJECT 
OF  CROSS-EXAMINATION. 

(Assignments  of  Errors  Nos.  85,  86,  87; 
Transcript  of  Record,  pp.  76,  77,  358,  359.) 

"Q.  In  your  testimony  you  (the  defend- 
ant) have  referred  repeatedly  to  conversations 
and  events  that  took  place  before  the  Reno 
trip. 

Mr.  Dem^in:  Your  Honor,  I  object  to  that 
as  trjdng  under  the  guise  of  cross-examination 
to  ask  questions  that  are  not  proper  to  be  asked 
on  cross-examination. 

Mr.  Devlin:  I  object  to  it  as  not  cross- 
examination  of  anything  brought  out  on  the 
direct  examination  of  the  witness. 

The  Court  :    The  objection  is  overruled. 

Mr.  Devlin  :    We  note  an  exception. 

The  Court:  You  do  not  mean  to  ask  him 
what  he  understood  to  mean,  but  what  trip  he 
referred  to  ? 

A.     It  is  perfectly  evident  what  trip  it  was. 

Mr.  Sullivan  :  Q.  Well,  do  you  mean  the 
trip  that  you  and  Caminetti  and  Miss  Norris 
and  Miss  Warrington  took  from  Sacramento 
to  Reno  ? 

Mr.  Devlin:  That  is  objected  to  as  not 
cross-examination. 
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The  Court:  The  objection  is  overruled. 
They  have  a  right  to  identify  this  trip. 

Me.  De\xin:  We  reserve  an  exception." 
(Transcript  of  Record,  p.  358.) 

A.  Yes  sir,  the  trip  I  took  to  Reno,  yes, 
your  Honor.  I  took  but  one  trip  to  Reno  in 
the  month  of  March,  1913. 

Q.  And  on  that  trip  were  you  accompanied 
by  Mr.  Caminetti,  Miss  Norris  and  Miss  War- 
rington ? 

Me.  Devlin:  I  object  to  that  upon  the 
ground  it  is  not  cross-examination. 

The  Couet:  The  objection  is  overruled. 
He  is  not  asking  him  anything  that  occurred 
on  that  trip,  he  is  simply  identifying  the 
trip. 

Me.  Devlin  :    We  reserve  an  exception. 

A.  They  were  along,  yes.  (Assignment  of 
Error  No.  87;  Transcript  of  Record,  pp.  77, 

358.)" 

The  defendant,  in  his  direct  examination, 
had  not  testified  to  any  matter  in  relation  to 
the  alleged  trip  to  Reno,  Nevada.  His  whole 
testimony  was,  under  direct  examination,  con- 
fined to  matters  previous  thereto  and  was  for 
the  purpose  of  showing  that  he  had  not  "per- 
suaded, enticed,  or  coerced"  the  women  to  take 
the 'alleged  trip,  and  furthermore  that  the  in- 
tent and  purpose  of  the  departure  from  Sacra- 
mento for  Reno  was  not  that  alleged  against 
him  in  the  indictment  and  denounced  by  the 
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" AVliite-slave  traffic  Act."  Counsel  for  the 
prosecution,  over  our  objection,  were  thus 
allowed  by  the  Court  to  go  farther  and  compel 
the  defendant  practically  to  incriminate  him- 
self on  cross-examination. 

That  interstate  transportation  is  the  decid- 
ing element  of  guilt  in  white  slave  traffic  is  held 
by  Mr.  Justice  Pitney  in  Wilson  v.  U.  S.,  232 
U.  S.  570.  Were  the  case  at  bar,  therefore,  a 
white  slave  traffic  crime,  the  question  put  and 
ruling  by  the  trial  court  thereon  would  be  upon 
a  material  element  of  the  crime  not  touched 
upon  in  defendant's  direct  examination. 

It  is  elementary  that  the  moment  a  cross- 
examiner  departs  from  the  subject  covered  in 
the  direct  examination  he  immediately  makes 
the  witness  his  witness.  In  the  federal  courts 
this  rule  inheres  in  civil  and  criminal  actions 
alike. 

In  civil  actions : 

The  late  Mr.  Justice  Lurton,  as  Circuit 
Judge,  in  Montgomery  v.  Aetna  L.  Ins.  Co., 
97  Fed.  913,  916;  38  C.  C.  A.  553,  said: 

''Upon  objection  by  the  plaintiff,  the  court 
ruled  that  the  cross-examination  should  be 
confined  to  matters  covered  by  the  examination 
in  chief,  and  sustained  an  objection  to  a  num- 
ber of  questions  which  related  only  to  the  sub- 
ject matter  of  the  set-off.    This  was  not  error. 
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The  right  to  cross-examine  in  courts  of  the 
United  States  is  limited  to  facts  and  circum- 
stances connected  with  the  matter  testified  to 
upon  the  original  examination  of  the  witness. 
If  it  is  desired  to  examine  the  witness  as  to 
other  matters,  the  proper  practice  is  to  call 
the  witness  as  the  witness  of  the  party  desiring 
to  make  such  proof.  Houghton  v.  Jones,  1 
Wall.  702,  706;  Wills  v.  Russell,  100  U.  S. 
621-625." 

To  the  same  effect  see : 

Northern  Pac.  Ry.  Co.  v.  Urlan,  158 
IJ.  S.  271,  39  L.  Ed.  977;  15  Sup.  Ct. 
840; 

Ry.  Co.  V.  Stinson,  14  Peters.  448,  461 ; 

Moxie  Nerve-Food  Co.  v.  Beach,  35  Fed. 
465; 

Goddard  v.  Crefield,  75  Fed.  818,  21 
C.  C.  A.  530. 

In  criminal  actions : 

^'Of  course,  cross-examination  is,  in  the  fed- 
eral courts,  limited  to  the  matter  of  the  direct 
examination,  and  cannot  extend  beyond  the 
facts  and  circumstances  which  are  a  part  of 
or  connected  directly  with  the  subject  matter 
of  the  direct  testimony. ' ' 

Brewer,  Jr.,  in  U.  S.  v.  Mullaney,  32 
Fed.  370-1. 

For  a  thoroughly  considered  case  upon  this 
subject  and  a  collection  of  abundant  authority, 
we  refer  to  the  case  of  Harrold  v.  Ter.  of  Okla- 
homa, 169  Fed.  47,  94  C.  C.  A.  415,  17  A.  &  E. 
Ann.  Cas.  868. 
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Tingle  v.  U.  S.  87  Fed.  320,  30  C.  C.  A. 
666; 

Ballew  V.  U.  S.,  160  U.  S.  187,  191-192; 
40  L.  Ed.  388;  16  Sup.  Ct.  263. 

It  is,  therefore,  apparent  that  when  counsel 
for  the  United  States  asked  the  defendant 
questions  regarding  his  trip  to  Reno  and  who 
accompanied  him  upon  that  trip  that  our  ob- 
jection should  have  been  sustained.  The  de- 
fendant became  the  witness  of  the  prosecution 
and  was  compelled  by  the  court's  ruling  to  be 
an  unwilling  witness  against  himself  contrary 
to  the  letter  and  spirit  of  the  constitutional 
provision. 
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VIII. 

DEFENDANT  WAS  ENTITLED  TO 
AN  EXA]\IINATION  OP  THE  TALES- 
MEN WHICH  WOULD  HAVE  PERMIT- 
TED AN  INTELLIGENT  USE  OP  HIS 
PEREMPTORY  CHALLENGES.  THE 
DENIAL  OP  SUCH  RIGHT  BY  THE 
TRIAL  COURT  IN  THIS  CASE  CONSTI- 
TUTES REVERSIBLE  ERROR,  DE- 
PENDANT HAVING  THEREBY  BEEN 
DEPRIVED  OP  A  PAIR  AND  IMPAR- 
TIAL TRIAL. 

(Assignments  of  Error  Nos.  26,  27,  28,  29, 
31 ;  Transcript  of  Record,  pp.  58, 143, 144, 145, 
151-152.) 

Under  separate  assignments  of  error  in  this 
brief,  we  show  misconceptions  of  the  case  in- 
dulged by  the  trial  court.  One  was  that  the 
White  Slave  Traffic  Act  is  constitutional  when 
applied  to  other  than  white-slave  cases.  An- 
other, that  the  Act  applies  to  cases  other  than 
white-slave  cases — where  purely  immoral  ac- 
tions are  involved — and  in  which  the  defend- 
ant is  not  shown  to  be  a  white-slaver,  or  en- 
gaged in  the  white-slave  traffic.  Still  another, 
where  the  trial  court  conceived  the  issue  to  be 
an  interstate  seduction  case  while  the  plead- 
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ings  and  evidence  plainly  drew  an  issue  on  the 
question  of  "to-wit,  that  the  said  Marsha 
Warrington  should  be  and  become  the  concu- 
bine and  the  mistress  of  the  said  defendant." 
When  we  consider  these  erroneous  concep- 
tions which  were  entertained  by  the  trial 
Judge  throughout  the  trial,  we  can  clearly  per- 
ceive the  error  upon  his  part  in  limiting  the 
examination  of  jurors  on  behalf  of  defendant. 

Louis  Block  was  the  second  talesman  called. 
During  his  examination  on  his  voir  dire  the 
following  proceedings  were  had : 

'^Q.  If  it  should  appear  to  you  that  ac- 
cording to  the  letter  of  the  White  Slave  Act, 
the  defendants  in  this  case  are  not  guilty,  you 
would  find  them  not  guilty,  would  you  not  ? 

The  Court:  Wait  a  moment.  Don't  in- 
dulge in  that  sort  of  questions. 

Me.  Coghlan  :    Very  well. 

Q.  You  said  you  have  discussed  the  White 
Slave  Act 

The  Court  :  He  has  already  answered  that 
he  believes  in  the  White  Slave  Act. 

Mr.  Coghlax  :  Q.  And  if  the  prosecution 
does  not  prove,  under  the  terms  of  the  White 
Slave  Act,  that  the  defendant  in  this  case  is 
guilty,  would  you 

The  Court:  Don't  ask  a  question  of  that 
kind  again,  Mr.  Coghlan. 

Mr.  Coghlan  :  Very  well,  your  Honor.  We 
reserve   an   exception   to   the   ruling   of  the 
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Court."      (Assignment    of    Error    No.    26; 
Transcript  of  Record,  pp.  58,  143.) 

"Mr.  Coghlan:  Q.  The  Special  Prose- 
cutor in  the  case  has  stated  to  you  what  the 
prosecution  here  is,  and  has  mentioned  the 
fact  that  the  purpose  behind  the  transporta- 
tion was  the  bringing  of  these  young  women 
from  Sacramento  to  Reno;  the  Court  will  in- 
struct you,  I  assume,  as  to  the  elements  of  the 
case.  Now,  if  you  find,  from  the  instructions 
of  the  Court,  that  there  are  certain  essential 
elements  to  this  crime  necessary  to  be  proved 
on  the  part  of  the  prosecution,  you  will  follow 
that  instruction  to  the  letter,  will  you  not  ? 

Me.  Sullivan:    We  object  to  that  question. 

The  Court  :  The  objection  is  sustained  and 
don't  ask  any  more  questions  of  that  kind. 
You  can  ask  the  juror  if  he  will  obey  the  in- 
structions of  the  Court  and  abide  by  the  evi- 
dence. In  other  words,  if  there  are  any  ele- 
ments in  his  mind  that  would  preclude  him 
from  answering  the  question  to  that  effect 
you  may  ascertain  that. 

Mr.  Coghlan  :  We  reserve  an  exception, 
your  Honor,  and  we  will  obey  the  admonition 
of  the  Court. "  (Assignment  of  Error  No.  27 ; 
Transcript  of  Record,  pp.  58, 144.) 

"Q.  Are  you  willing,  if  chosen  as  a  juror 
in  this  case,  to  enter  into  the  trial  of  the  case 
assuming  that  the  defendant  is  innocent  of  the 
crime  charged  in  these  several  counts? 

Mr.  Sullivan  :    We  object  to  that  question. 

The  Court:    The  objection  is  sustained. 

Mr.  Coghlan:  We  reserve  an  exception." 
(Assignment  of  Error  No.  28,  Transcript  of 
Record,  pp.  59, 149.) 
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'*Q.  Would  the  fact  that  this  case  has  been, 
if  it  appears  to  have  been  given  publicity, 
effect  your  judgment  with  respect  to  the  guilt 
or  innocence  of  the  defendant?  A.  I  don't 
think  so.  Q.  And  it  would  not  make  any  dif- 
ference to  you  whether  some  persons  wanted 
the  defendant  found  guilty  or  wanted  him 
found  innocent,  you  would  stand  upon  the  evi- 
dence and  upon  the  instructions  given  to  you 
by  the  Court  and  return  your  verdict  accord- 
ingly? 

Me.  Sullivan:  We  submit  that  he  has 
already  answered  that  substantially. 

The  Court  :  Yes,  he  has.  I  do  not  see  the 
necessity  of  repeating  things  of  that  kind.  It 
does  not  add  anything  to  it.  The  jurors  are 
intelligent  men  and  they  ordinarily  mean  what 
is  imported  by  their  answer.  He  has  already 
told  you  that  he  would  obey  the  instructions 
of  the  Court  and  would  be  governed  by  the  evi- 
dence in  the  case.    Refrain  from  repetition. 

Mr.  Coghlan:  Very  well,  your  Honor.  I 
will  reserve  an  exception  if  your  Honor  will 
allow  it."  (Assignment  of  Error  No.  29; 
Transcript  of  Record,  pp.  59,  145.) 

Counsel  for  defendant  were  therefore  thus 
limited  by  the  trial  Judge  in  their  examina- 
tion of  the  entire  jury,  as  the  first  talesman 
passed  for  cause  was  peremptorily  excused. 

We  respectfully  submit  that  the  trial  court 
in  thus  limiting  the  defendant's  examination 
of  the  jurors  committed  reversible  error.  The 
object  of  the  examination  shown  above  was  for 
the  purpose  of  enlightening  counsel  for  the 
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defendant  upon  the  views  and  opinions  of  tlie 
talesmen  regarding  immoral  conduct  gener- 
ally. Counsel  well  knew  that  the  evidence 
would  disclose  gross  immoral  conduct  of  the 
defendant,  but  that  such  conduct  would  not 
amount  to  an  infraction  of  the  statute  under 
which  the  defendant  had  been  indicted.  De- 
fendant in  such  case  was  entitled  to  be  tried 
by  a  jury  composed  of  men  broad-minded 
enough  to  perceive  the  distinction. 

The  curtailing  of  the  examination  by  the 
trial  court  thus  confined  defendant's  examina- 
tion of  the  talesmen  to  their  qualifications  to 
sit  as  jurors  and  actual  and  implied  bias. 

As  a  matter  of  law,  defendant  was  entitled 
to  an  examination  of  the  talesmen  which 
would  have  allowed  his  counsel  to  exercise  an 
intelligent  use  of  his  peremptory  challenges. 

''When  the  qualifications  of  a  juror  have 
thus  been  tried,  no  bill  of  exceptions  can  por- 
tray the  manner,  tone,  and  bearing  of  the  juror 
as  he  appeared  and  acted  before  the  trial  court 
during  the  examination;  and  for  this  reason, 
when  the  juror  has  said  he  can  lay  aside  his 
previously  formed  opinion,  and  the  court  be- 
lieves he  can  do  so,  its  discretion,  when  exer- 
cised, will  not  be  reviewed  upon  appeal  except 
for  a  manifest  abuse  thereof.  But  it  is  not  to 
be  expected  that  the  manner,  tone,  or  appear- 
ance of  the  juror,  without  an  oral  examination 
as  to  the  state  of  his  mind  upon  the  merits  of 
the  issue  involved,  are  alone  sufficient  to  deter- 
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mine  his  qualifications.  The  statute  has  wisely 
granted  to  the  defendant  in  a  criminal  action 
the  right  to  a  certain  number  of  peremptory 
challenges,  which  he  may  exercise  without  as- 
signing any  reason  therefor ;  and  to  enable  him 
to  do  so  intelligently  he  is  entitled  of  right  to 
inquire  into  the  fitness  of  persons  called  as 
jurors  to  try  him,  and  in  many  instances  he 
can  determine  when  to  wisely  exercise  this 
right  only  from  their  examination.  In  Hale 
V.  State  (Miss.)  16  South.  387,  the  accused  was 
jointly  indicted  with  one  J.  G.  Robertson  for 
the  crime  of  murder.  A  separate  trial  having 
been  granted,  the  state  adopted  the  theory  that 
the  homicide  was  committed  in  pursuance  of 
a  conspiracy  entered  into  between  the  defend- 
ant and  Robertson.  The  accused,  when  the 
jury  was  being  impaneled,  propounded  ques- 
tions to  the  persons  called  concerning  any 
opinion  they  might  have  formed  as  to  the  guilt 
or  innocence  of  Robertson,  but  the  court  re- 
fused to  permit  them  to  answer.  The  defend- 
ant, having  been  convicted,  appealed,  and  the 
Supreme  Court  of  Mississippi,  in  reversing 
the  judgment,  and  commenting  on  the  defend- 
ant's right  to  projDOund  the  questions,  say: 
'It  was  his  right  to  make  such  examination  as 
would  enable  him  to  decide  if  there  was  ground 
for  exercising  his  great  right  to  peremptorily 
challenge.  This  right,  conferred  upon  him  by 
law,  could  only  be  intelligently  exercised  after 
a  full  and  fair  inquiry  of  each  juror  as  to  the 
exact  state  of  his  mind  and  feelings,  not  only 
as  affecting  the  defendant  personally  and  pri- 
marily, but  as  likely  to  affect  his  action  as  a 
juror  even,  and  perhaps  unconsciously  to  him- 
self. The  office  of  the  peremptory  challenge 
is   to   protect    the    defendant    against    those 
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legally  competent,  but  morally  or  otherwise 
unfit  or  unsuitable  to  try  the  particular  case ; 
and  to  deny  a  full  and  fair  examination  of  a 
juror  in  order  to  wisely  exercise  the  perenap- 
tory  challenge  would  be  practically  to  nullify 
the  right,  for  of  what  avail  would  a  peremp- 
tory challenge  be  if  exercised  at  random  or 
blindly,  and  without  reason?  The  right  to 
peremptory  challenge  is  the  last  precious  safe- 
guard of  a  fair  trial  left  to  one  capitally 
charged,  before  he  puts  life  and  liberty  in  the 
keeping  of  his  sworn  triers. ' ' 

State  V.  Steevers,  (Ore.)  43  Pac.  947, 
950. 

To  the  same  effect,  see : 

24  Cyc.  "Juries,"  XIII,  G.  7,   (111) 
p.  338  and  cases. 

Another  error  committed  by  the  trial  Judge, 
to  the  prejudice  of  the  defendant,  was  in  de- 
nying defendant  the  right  to  ask  the  talesman 
Philip  S.  Woolsey  whether  he  had  served  as 
a  petit  juror  in  any  district  court  more  than 
one  term  in  a  year. 

This  error  arose  during  the  following  pro- 
ceedings upon  the  examination  of  the  talesman 
Woolsey  on  his  voir  dire: 

"The  Court:  Is  the  defendant  satisfied 
with  the  jury? 

Mr.  Coghlan:  We  would  like  to  ask  Mr. 
Woolsey  the  same  question  we  propounded  to 
the  other  juror. 
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The  Court  :  I  cannot  permit  you  to  go  back 
any  further.  Proceed  and  exercise  your  chal- 
lenge. 

Mr.  Coghlan:  Very  well,  we  reserve  an 
exception.    We  will  challenge  Mr.  Woolsey." 

"That  the  questions  propounded  to  the 
other  juror,  which  counsel  for  the  defendant 
desired  to  ask  of  the  talesman  Philip  S.  Wool- 
sey, which  appear  in  the  examination  of  the 
talesman  John  J.  Porcher,  are  as  follows : 

"Mr.  Coghlan:  May  I  ask  Mr.  Porcher 
one  question,  if  the  Court  please  ■? 

The  Court  :    Oh,  very  well,  you  may  ask  it. 

Mr.  Coghlan:  Q.  Mr.  Porcher,  have  you 
served  as  a  juror  in  this  or  any  other  United 
States  Court  within  the  last  year  ? 

A.    I  have  not. 

Q.  Or  any  other  court  in  the  State  of  Cali- 
fornia ? 

A.  I  served  214  years  ago  or  3  years  ago 
in  Judge  Lawlor's  court,  but  since  then  not." 

Thereupon  the  jury  box  being  filled,  the 
counsel  for  the  defendant  exercised  their  third 
peremptory  challenge  and  peremptorily  ex- 
cused Mr.  Phillip  S.  Woolsey." 

(Assignment  of  Error  No.  31 ;  Transcript  of 
Record,  pp.  60,  151-152.) 

Sec.  286  of  the  Judicial  Code,  being  the 
Judiciary  Act  of  the  Congress  of  the  United 
States,  approved  March  3,  1911,  provides: 

"No  person  shall  serve  as  a  petit  juror  in 
any  district  court  more  thon  one  term  in  a 
year;  and  it  shall  be  sufficient  cause  of  chal- 
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lenge  to  any  juror  called  to  be  sworn  in  any 
ease  that  he  has  been  summoned  and  attended 
said  court  as  a  juror  at  any  term  of  said  court 
held  within  one  year  prior  to  the  time  of  such 
challenge. ' ' 

In  view  of  the  above  clear  and  peremptory 
provision  of  law,  it  is  difficult  to  imagine  why 
the  trial  Judge  should  have  deliberately  ig- 
nored its  terms.  UjDon  what  theory  he  per- 
mitted the  question  to  be  asked  of  the  talesman 
Porcher,  and  would  not  consent  to  the  ques- 
tion being  asked  of  the  talesman  Woolsey,  is 
incomprehensible  to  us.  At  any  rate,  counsel 
for  defendant  were  compelled  to  exercise  a 
peremptory  challenge  as  to  the  talesman 
Woolsey. 

In  his  charge  to  the  jury,  the  trial  Judge 
stated:  "It  is  your  duty,  equally  with  mine, 
to  administer  the  law  as  you  find  it,  regardless 
of  our  individual  views  or  sentiments,  as  to  its 
policy.  In  my  judgment,  the  law  (the  ' '  White- 
slave traffic  Act")  is  a  good  one  as  in  the  in- 
terests of  public  morals  and  decency,  hut  even 
if  I  thought  otherwise  it  could  make  no  differ- 
ence to  my  obligation  to  do  my  part  toward 
aiding  in  its  enforcement  while  it  remains 
upon  the  statute  books/'  (Transcript  of  Rec- 
ord, p.  370.) 
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We  respectfully  submit  that  the  trial  Judge 
should  have  pursued  the  doctrine  he  so  felici- 
tously expounded  to  the  jury,  and  should  have 
heeded  the  mandatory  provisions  of  Sec.  286 
of  the  Judicial  Code.  We  submit  that  it  was 
his  duty,  under  that  section,  to  permit  the 
attorneys  for  the  defendant  to  inquire  of  the 
talesman  Woolsey  whether  he  had  served  as  a 
juror  '4n  this  or  any  other  United  States  court 
within  the  last  year,"  in  the  same  manner  in 
which  he  allowed  the  question  to  be  asked  of 
the  talesman  Porcher. 

Finally,  with  reference  to  our  assignments 
of  error  as  to  the  rulings  of  the  trial  Judge  in 
passing  upon  the  qualifications  of  talesmen, 
we  refer  to  page  156  of  the  Transcript  of  Rec- 
ord, disclosing  that:  ''All  of  the  peremptory 
challenges  on  the  part  of  the  United  States 
and  on  the  part  of  the  defendant  had  been 
exhausted. ' ' 
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IX. 


THE  TRIAL  COURT  ERRED  IN  RE- 
FUSING TO  GIVE  THE  FOLLOWING 
INSTRUCTION  REQUESTED  ON  BE- 
HALF OF  DEFENDANT: 

''In  considering  the  testimony  of  the  wit- 
ness, Marsha  Warrington,  and  determining  the 
credibility  to  be  attached  thereto,  and  the 
weight  to  be  given  her  evidence,  you  may  con- 
sider her  motive  in  testifying,  whether  or  not 
she  has  been,  or  appears  to  be,  acting  under 
the  influence  of  any  person  or  persons,  whether 
or  not  any  promise  of  immunity  has  been 
offered  to  her,  and  any  hope  she  may  have  for 
leniency  in  any  criminal  action  brought  against 
herself."  (Assignment  of  Error  109;  Trans- 
cript of  Record,  pp.  87-88,  395,  401.) 

Cochrane  v.  State,  113  Ga.  726. 
Not  only  did  the  trial  Judge  refuse  to  in- 
struct the  jury  that  Marsha  Warrington  was 
an  accomplice,  but  he  refused  to  give  the  cau- 
tionary instruction  above  requested.  He  did 
this,  in  face  of  the  fact  that  it  affirmatively 
appeared  in  evidence  that  the  witness  Marsha 
Warrington  was  then  being  held  under  a  war- 
rant and  was  out  on  bail  for  her  complicity  in 
leaving  Sacramento  with  the  defendant  Diggs 
and  going  with  him  to  Reno,  Nevada.  (See 
Transcript  of  Record,  p.  255.) 
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The  propriety  of  having  instructed  the  jury, 
as  requested  on  behalf  of  the  defendant,  cannot 
be  doubted.  The  credibility  of  Marsha  War- 
rington, the  weight  to  be  given  her  evidence, 
her  motives  in  testifjdng,  whether  or  not  she 
had  been,  or  appeared  to  be,  acting  under  the 
influence  of  anyone  in  giving  her  testimony, 
whether  or  not  an}^  promise  of  immunity  had 
been  offered  to  her,  or  any  hope  held  out  to 
her  that  she  might  have  leniency  in  any  crim- 
inal proceeding  against  her;  all  these  matters 
were  for  the  jury  to  pass  upon  in  determining 
what  weight  and  credibility  to  attach  to  her 
testimony. 
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X. 

THE  TRIAL  COURT  ERRED  IN  FAIL- 
ING TO  GIVE  THE  FOLLOWING  IN- 
STRUCTIONS, REQUESTED  ON  BE- 
HALF OF  DEFENDANT: 

"You  are  further  instructed  that  circum- 
stances of  suspicion,  no  matter  how  grave  or 
strong,  are  not  proof  of  guilt,  and  the  accused 
must  be  found  not  guilty  unless  the  fact  of  his 
guilt  is  proven  beyond  every  reasonable  doubt 
to  the  actual  exclusion  of  every  reasonable 
hypothesis  of  their  innocence  consistent  v^ith 
the  facts  proven."  (Assignment  of  Error  No. 
101 ;  Transcript  of  Record,  pp.  84,  395,  397.) 

Longley  v.  Com.,  99  Va.  807;  37  S.  E. 
339; 

People  V.  Roberts,  1  Cal.  App.  447. 

' '  The  Court  instructs  you  that  in  civil  cases, 
if  there  be  conflicting  evidence,  the  duty  of  the 
jury  is  to  weigh  it,  and  render  a  verdict  accord- 
ing to  its  preponderance ;  but  in  criminal  cases, 
the  guilt  of  the  accused  must  be  fully  proven, 
and  it  is  not  sufficient  that  the  weight  of  the 
evidence  points  to  his  guilt."  (Assignment  of 
Error  No.  148 ;  Transcript  of  Record,  pp.  105, 
395,  419.) 

Longley  v.  Com.,  99  Va.  807;  37  S.  E. 
339; 

Bones  v.  State,  117  Ala.  138;  23  So.  138. 

These  instructions  should  have  been  given. 

Furthermore,     the     difference     between    the 
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amount  of  proof  required  in  a  criminal  case 
and  a  civil  suit  should  have  been  explained  to 
the  jury.  Especially  so,  where,  as  in  the  fed- 
eral Courts,  jurors  are  required  to  try  both 
criminal  and  civil  cases  during  the  term  of 
their  jury  service. 


215 


XI. 


THE  TRIAL  COURT  ERRED  IN  FAIL- 
ING TO  GIVE  THE  FOLLOWING  IN- 
STRUCTIONS REQUESTED  ON  BE- 
HALF OF  DEFENDANT  AS  TO  CIRCUM- 
STANTIAL EVIDENCE : 

"You  are  hereby  further  instructed  that  in- 
sofar as  the  prosecution  relies  upon  circum- 
stantial evidence  to  establish  the  guilt  of  the 
defendant,  to  authorize  a  conviction  on  circum- 
stantial evidence,  'each  of  the  circumstances 
should  not  only  be  consistent  with  the  defend- 
ant's guilt,  but  they  must  be  inconsistent  with 
any  other  rational  conclusion  or  reasonable 
hypothesis,  and  such  as  to  leave  no  reasonable 
doubt.'  "  (Assignment  of  Error  No.  105; 
Transcript  of  Record,  pp.  86,  395,  399.) 

People  V.  Nelson,  85  Cal.  421 ; 
State  V.  Lucas,  97  N.  W.  1007. 

"I  further  instruct  you  that  to  warrant  a 
conviction  on  circumstantial  evidence,  'each 
fact  in  any  chain  of  facts  from  which  the  de- 
fendant's guilt  is  to  be  inferred  must  be  proved 
by  the  same  weight,  degree,  and  the  force  of 
the  evidence  as  if  it  were  the  main  fact  of  the 
defendant's  guilt  itself.  All  of  such  facts  must 
be  consistent,  each  with  all  of  the  others,  and 
with  the  defendant's  guilt,  and  all,  taken  to- 
gether, must  be  so  strong  as  to  exclude,  to  a 
moral  certainty,  every  reasonable  hypothesis 
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but  that  of  the  defendant's  guilt.'  "  (Assign- 
ment of  Error  No.  106 ;  Transcript  of  Record, 
pp.  86,  395,  399.) 

People  V.  Anthony,  56  Cal.  600 ; 

People  V.  Ah  Ching,  54  Cal.  402 ; 

State  V.  Gatlin,  170  Mo.  354;  70  S.  W. 

885. 

"The  jury  are  instructed  that  in  order  to 
convict  the  defendant  upon  circumstantial  evi- 
dence, it  is  necessary  not  only  that  all  the  cir- 
cumstances concur  to  show  that  he  committed 
the  crime  charged,  but  that  they  are  inconsist- 
ent with  any  other  reasonable  conclusion.  It 
is  not  sufficient  that  the  circumstances  proven 
coincide  with,  account  for,  and  render  prob- 
able the  hypothesis  sought  to  be  established  by 
the  prosecution,  but  they  must  exclude,  to  a 
moral  certainty,  every  other  hypothesis  but  the 
single  one  of  guilt,  or  the  jury  must  find  the 
defendant  not  guilty."  (Assignment  of  Error 
No.  107 ;  Transcript  of  Record,  pp.  86-87,  395, 
400.) 

Longley  v.  Com.,  99  Va.  807 ;  37  S.  E. 

339;' 
Benton  v.  State,  78  Ark.  284. 

The  above  instructions  were  all  taken  from 
approved  authorities  and  should  Jiave  been 
given. 

The  prosecution  relied,  for  a  verdict  of 
guilty  on  the  first  four  counts  of  the  indict- 
ment, upon  circumstantial  as  well  as  direct  evi- 
dence.   The  prosecuting  attorneys  adverted  to 
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the  circumstantial  evidence  time  and  again  in 
their  opening  and  closing  arguments  to  the 
jury.  The  jury  should  have  been  instructed 
very  fully  upon  the  law  of  circumstantial  evi- 
dence. The  trial  Judge,  outside  of  a  short  in- 
struction to  the  effect  that  each  link  in  a  chain 
of  circumstantial  evidence  must  be  supported 
by  the  same  degree  of  proof  (Transcript  of 
Record,  p.  381),  only  gave  to  the  jury  the  fol- 
lowing brief  instruction : 

"And  where  circumstantial  evidence  is  re- 
lied upon  in  whole  or  in  part,  for  a  conviction, 
such  circumstances  should  not  only  be  in  har- 
mony with  the  guilt  of  the  accused,  but  they 
must  be  such  that  they  cannot  reasonably  be 
true  in  the  ordinary  course  of  things  and  the 
defendant  be  innocent."  (Transcript  of  Rec- 
ord, p.  381.) 

In  view  of  the  wide  range  which  the  trial 
Judge  permitted  in  the  introduction  of  the  evi- 
dence, treating  the  prosecution  as  akin  to  one 
for  conspiracj^,  the  above  instruction  was  en- 
tirely too  limited,  to  be  of  any  effective  assist- 
ance to  the  jury.  The  question  of  the  intent 
and  purpose  of  the  defendant  in  going  with 
Marsha  Warrington  from  Sacramento  to  Reno 
was  one  of  the  principal  points,  if  not  the  prin- 
cipal point,  for  the  jury  to  pass  upon  in  arriv- 
ing at  the  defendant 's  guilt  or  innocence.  This 
was  largel}^  if  not  entirely,  a  question  of  cir- 
cumstantial evidence.  The  trial  Judge  did  not 
hesitate  to  instruct  the  jury  as  follows: 
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''The  intent  or  purpose  with  wliich  a  given 
act  is  committed,  however,  need  not  be  shown 
by  any  open  declaration  of  the  party  charged 
that  such  was  his  intent.  It  may  be  deduced 
from  the  circumstances  shown  in  the  evidence, 
including  all  the  acts  done  or  statements  made 
by  the  defendant,  either  orally  or  in  writing, 
and  by  the  acts  and  declarations  in  his  presence 
of  those,  if  any,  concerned  with  him  in  carry- 
ing out  the  transaction.  In  other  words,  it  is 
to  be  gathered  by  the  jury  from  those  sources 
by  applying  their  reason  and  judgment  to  the 
evidence  and  making  the  deductions  therefrom 
which  men  of  ordinary  experience  and  obser- 
vations in  the  affairs  of  life  would  naturally 
draw.  When  the  intent  is  thus  made  manifest, 
and  the  jury  are  able  to  so  find,  it  satisfies  the 
law  and  is  sufficient,  if  the  other  elements  are 
shown,  to  sustain  guilt.  Indeed  if  such  were 
not  the  law  it  would  be  rare  that  the  specific 
intent  of  a  defendant  in  doing  a  particular  act 
could  be  established.  Men  committing  a 
wrongful  act  do  not  ordinarily  proclaim  in  any 
open,  definite  manner  the  real  purpose  or  in- 
tent with  which  the  act  is  done,  and  therefore 
unless  it  could  be  inferred  from  the  circum- 
stances surrounding  it,  the  real  intent  could  in 
most  instances  not  be  established."  (Trans- 
cript of  Record,  pp.  378,  379.) 

In  view  of  the  above  charge  to  the  jury,  the 
trial  Judge  should  also  have  given  the  instruc- 
tions on  circumstantial  evidence  requested  on 
behalf  of  the  defendant.  If  the  learned  trial 
Judge  attributed  so  much  importance  to  the 
circumstances  in  evidence  tending  to  show  the 
intent  and  purpose  of  the  defendant,  he  should 
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certainly  have  given  the  instructions  on  the 
weight,  scope  and  proper  limitation  of  circum- 
stantial evidence  in  determining  guilt,  re- 
quested by  counsel  for  the  defendant.  In  re- 
fusing to  do  so,  we  respectfully  submit  that  he 
committed  serious  error. 
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XII. 

THE  TRIAL  COURT  ERRED  IN  RE- 
FUSING TO  GIVE  AT  LEAST  SOME  OF 
THE  SEVERAL  INSTRUCTIONS  RE- 
QUESTED ON  BEHALF  OF  THE  DE- 
FENDANT RELATING  TO  THE  QUES- 
TION OF  THE  SPECIFIC  INTENT  DE- 
NOUNCED BY  THE  "WHITE-SLAVE 
TRAFFIC  ACT." 

All  of  these  requested  instructions  may  be 
considered  together.  We  state,  frankly,  that 
we  did  not  expect  the  trial  Court  to  give  all  of 
the  instructions  requested  on  the  subject  of  the 
intent  and  purpose  of  the  defendant,  but  we  do 
contend,  with  all  deference  to  the  learned  trial 
Judge,  that  some  of  these  instructions,  at  least, 
should  have  been  given. 

As  previously  stated,  the  question  of  the 
intent  and  purpose  of  the  defendant  in  leaving 
Sacramento  with  Marsha  Warrington  was  one 
of,  if  not  the  most,  important  and  vital 
points  in  the  case,  which  were  submitted  to  the 
jury  in  determining  the  defendant's  guilt  or 
innocence.  The  jury  should  have  had  the  ben- 
efit of  any  instructions  wliich  would  have  as- 
sisted it  in  arriving  at  an  intelligent  and  just 
conclusion  with  respect  to  the  intent  and  pur- 
pose of  the  defendant. 
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It  was  the  contention  of  the  government  that 
the  intent  and  purpose  of  the  defendant  in 
leaving  Sacramento  with  Marsha  Warrington 
was 

''that  the  aforesaid  Marsha  Warrington 
should  be  and  become  the  concubine  and 
the  mistress  of  the  said  defendant. "  (See 
Indictment,  Transcript  of  Record,  p.  2.) 

It  was  the  contention  of  the  defendant  that 
he  left  Sacramento  with  Marsha  Warrington 
for  no  such  purpose ;  that  the  intent  and  pur- 
pose of  his  leaving  Sacramento,  as  well  as  that 
of  Marsha  Warrington  and  Lola  Norris,  was 
to   avoid   the    impending   notoriety,    scandal 
and   disgrace    that   all    expected   would    fall 
upon    them   should    they   remain    in    Sacra- 
mento,  because   of   their   indiscretions;   that 
he  feared  the  wrath  of  his  father;  that  he 
was    also    fearful    of    the    steps    his    wife 
might    take    against    Marsha    Warrington; 
that  he   feared  the   anger  of  Marsha  War- 
rington's father  and  uncle ;  that  he  was  appre- 
hensive of  arrest  by  the  authorities  in  Sacra- 
mento ;  that  for  all  of  these  reasons  and  others 
appearing  in  evidence  he  left  Sacramento  to 
avoid  trouble,  disgrace,  personal  harm  and  im- 
pending arrest  and  did  not  leave  with  the  then 
purpose  and  intent  of  co-habiting  with  Marsha 
Warrington  as  his  concubine  or  mistress  or 
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that  Lola  Norris  should  co-habit  with  F.  Drew 
Caminetti  as  the  latter 's  concubine  or  mistress, 
as  charged  in  the  indictment. 

All  these  matters  were  placed  in  evidence 
and  testified  to,  not  only  by  Marsha  Warring- 
ton and  Lola  Norris,  but  by  I.  P.  Diggs,  the 
father  of  Maury  I.  Diggs ;  by  Lina  Diggs,  the 
wife  of  Maury  I.  Diggs;  by  Elizabeth  Cami- 
netti, the  wife  of  F.  Drew  Caminetti ;  by  J.  A. 
Putnam,  editor  of  the  sporting  columns  of  the 
Sacramento  ''Bee;"  by  D.  T.  Leitch,  P.  J. 
O'Brien  and  M.  H.  Diepenbrock,  all  residents 
of  Sacramento. 

It  would  prolong  to  unwarranted  limit  this 
already  too  lengthy  brief,  even  to  give  an 
epitome  of  the  testimony  of  each  one  of  the 
above  witnesses,  but  a  reading  of  the  evidence 
contained  in  the  Transcript  of  Record  will  dis- 
close the  facts  just  as  we  have  stated  them. 

The  intent  and  purpose  of  the  defendant  in 
leaving  Sacramento  and  going  to  Reno  was  to 
avoid  trouble,  notoriety,  scandal,  disgrace, 
bodily  harm,  and,  as  he  feared,  to  escape  arrest 
by  the  State  authorities  in  Sacramento,  The 
intent  and  purpose  of  Marsha  Warrington  and 
Lola  Norris  in  leaving  Sacramento  was  sub- 
stantially the  same.  This  intent  and  purpose 
was,  obviousl}^,  totally  inconsistent  with  the  in- 


223 

tent  and  purpose  denounced  by  the  "White- 
slave traffic  Act"  and  charged  in  the  indict- 
ment. After  arriving  at  Reno,  after  crossing 
the  State  line,  whatever  was  done  by  the  de- 
fendant and  Marsha  Warrington  of  an 
innnoral  nature  was  a  matter  of  afterthought 
and  subsequent  arrangement  and  had  nothing 
to  do  with  the  original  intent  and  purpose  of 
the  defendant  in  leaving  Sacramento.  Under 
this  view  of  the  case  and  in  consideration  of 
the  contention  of  the  defendant,  made  clear 
repeatedly  to  the  trial  Judge  from  the  exam- 
ination of  the  witnesses  by  his  attorneys,  and 
their  statements  to  the  court  and  their  argu- 
ments to  the  jury,  we  respectfully  submit  that 
at  least  some  of  the  subjoined  instructions 
should  have  been  given  by  the  trial  Judge. 

We  append  all  of  the  requested  instructions 
on  this  subject,  which  were  refused  by  the 
trial  Court. 

"You  are  further  instructed  that  in  all  cases 
where  an  act  is  not  criminal,  or  is  criminal  in 
a  less  degree,  unless  committed  in  a  certain 
state  or  condition  of  mind,  tliis  certain  state  or 
condition  of  mind  is  what  is  known  in  law  as  a 
specific  intent,  and  express  proof  of  this  spe- 
cific condition  of  mind  is  necessary  in  order  to 
convict  of  the  crime  charged."  (Assignment 
of  Error  No.  116;  Transcript  of  Record,  pp. 
91,395,404.) 
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''The  Court  instructs  tlie  jury  that  in  every 
case  where  a  specific  intent  is  necessary  in 
order  to  constitute  a  particular  crime,  the  bur- 
den of  proving  such  specific  intent  is  upon  the 
prosecution,  and  unless  they  prove  that  specific 
intent  or  state  of  mind  to  your  satisfaction  be- 
3^ond  all  reasonable  doubt,  it  is  your  duty  to 
acquit."  (Assignment  of  Error  No.  117; 
Transcript  of  Record,  pp.  91,  395,  404.) 

"Although  it  is  true  that  ignorance  of  law 
is  no  excuse  for  crime,  yet  when  the  law  is  un- 
settled, or  obscure,  or  when  the  guilty  inten- 
tion, being  a  necessary  constituent  of  the  par- 
ticular offense,  is  dependent  upon  a  knowledge 
of  the  law  or  of  its  existence,  then  the  general 
rule,  if  enforced,  would  be  misapplied,  and  in 
such  cases  ignorance  of  law  is  an  excuse." 
(Assignment  of  Error  No.  118;  Transcript  of 
Record,  pp.  92,  395,  404-405.) 

"Although  it  is  true  that  every  person  is 
presumed  to  know  the  law,  and  that  ignorance 
of  the  law  is  no  excuse  for  crime,  yet,  in  a  case 
where  there  is  doubt  as  to  the  interpretation 
of  the  law,  a  person  acting  under  a  mistaken 
opinion  as  to  the  proper  interpretation  of  such 
law  may  be  excused  upon  that  ground."  (As- 
signment of  Error  No.  119 ;  Transcript  of  Rec- 
ord, pp.  92,  395,  405.) 

"The  Court  instructs  the  jury  that  where  a 
defendant  is  charged  with  the  violation  of  a 
statute  which  expiessly  requires,  in  order  to 
render  an  act  punishable,  that  it  should  be  done 
with  a  specific  intent  or  purpose  or  state  of 
mind,  if  from  ignorance  of  law,  or  from  any 
other  reason  that  specific  intent  does  not  exist, 
there  is  lacking  one  of  the  elements  of  the 
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crime,  and  if  you  find  from  the  evidence  in  this 
case  that  through  ignorance  of  law  the  defend- 
ant did  not  have  that  specific  intent  and  state 
of  mind  charged  in  the  indictment,  it  is  your 
duty  to  acquit  him  regardless  of  how  j^ou  view 
his  conduct  otherwise."  (Assignment  of 
Error  No.  120;  Transcript  of  Record,  pp.  92- 
93,405,395.) 

''The  Court  instructs  you  that  the  mere 
taking  away  or  transporting,  or  purchasing 
tickets  for  transportation  or  transporting,  or 
inducing  or  enticing  a  female  to  go  to  a  state 
other  than  the  state  of  California  is  not  in 
itself  a  crime  unless  these  acts  are  done  with 
the  specific  intent  and  purpose  alleged  in  the 
indictment."  (Assignment  of  Error  No.  121; 
Transcript  of  Record,  pp.  93,  395,  406.) 

People  V.  Black,  147  Cal.  426. 

"You  are  instructed  that  when  one  is  said 
to  have  taken  away  a  female  for  the  purpose  of 
concubinage,  that  means  in  law  that  the  party 
charged  with  such  taking  away  purposed  or 
meant  to  create  a  sort  of  mari*iage  relation  be- 
tween himself  and  the  female;  that  he  pur- 
posed to  co-habit  with  her;  and  to  have  con- 
tinual sexual  intercourse  with  her,  and  if  you 
find  from  the  evidence  that  this  was  not  his 
purpose,  or  if  not  convinced  beyond  all  reason- 
able doubt  that  such  was  his  purpose,  it  is  your 
duty  to  find  him  not  guilt}^"  (Assignment  of 
Error  No.  122;  Transcript  of  Record,  pp.  93, 
395,  406.) 

''Before  you  can  convict  the  defendant  of 
the  crime  charged  in  the  indictment,  you  must 
find  that  at  the  time  he  did  the  acts  alleged  in 
said  indictment,  if  you  find  beyond  all  reason- 
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ablo  doubt  that  he  did  them,  that  tliere  existed 
in  his  mind  the  purpose  and  intent  that  the  said 
Marsha  Warrington  should  become  the  mis- 
tress and  concubine  of  the  said  defendant;  in 
other  v/ords,  you  must  find  beyond  all  reason- 
able doubt  not  merely  the  purpose  of  having 
sexual  intercourse  with  her,  but  the  purpose  of 
creating  the  relation  between  himself  and  the 
said  Marsha  Warrington,  of  concubinage, 
which  is  a  natural  marriage,  as  contradistin- 
guished from  a  legal  or  civil  marriage,  and  for 
the  purpose  of  having  an  habitual  and  contin- 
ued illicit  co-habitation  with  her,  and  unless 
you  find  such  purpose  and  intent  actually  exist- 
ing in  his  mind  at  the  time  of  the  alleged  com- 
mission of  the  acts  alleged  in  the  indictment, 
you  must  find  a  verdict  of  acquittal."  (As- 
signment of  Error  No.  123 ;  Transcript  of  Rec- 
ord, pp.  94,  395,  406-407.) 

''You  are  instructed  that  one,  two,  or  even 
half  a  dozen  acts  of  illicit  intercourse  would 
not  of  themselves  constitute  concubinage,  but 
there  must  exist  a  purpose  and  intent  to  have 
an  habitual  and  continued  illicit  co-habitation 
with  the  woman  in  question,  and  you  must  be- 
lieve beyond  a  reasonable  doubt,  before  you 
can  convict  the  defendant  under  this  indict- 
ment, that  his  purpose  was  that  the  said  Mar- 
sha Warrington  should  be  and  become  his  con- 
cubine and  mistress,  and  that  his  purpose  was 
not  merely  to  have  illicit  sexual  intercourse 
with  her;  for  if  his  purpose  was  merely  to 
gratify  his  desires  by  rape,  seduction  or  forni- 
cation, he  would  not  be  guilty  under  this  in- 
dictment, and  you  must  acquit  him. ' '  (Assign- 
ment of  Error  No.  124 ;  Transcript  of  Record, 
pp.  94-95,  395,  407. 
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"You  are  further  instructed  that  defendant 
is  charged  with  the  crime  alleged  in  the  indict- 
ment in  this  case,  and  no  other  offense.  The 
burden  of  proving  every  material  allegation  of 
this  indictment  is  upon  the  prosecution  and  if 
they  fail  to  so  prove  it  to  your  satisfaction 
be3^ond  all  reasonable  doubt,  it  is  your  duty  to 
acquit,  even  though  you  may  be  satisfied  the 
defendant  is  guilty  of  some  crime  other  than 
that  charged."  (Assignment  of  Error  No. 
125 ;  Transcript  of  Record,  pp.  95,  395,  408.) 

In  determining  whether  or  not  at  the  time 
of  the  alleged  commission  of  the  offense 
charged  in  the  indictment,  the  defendant  had 
the  specific  state  of  mind  charged,  you  may 
consider  all  the  evidence  relating  to  such  acts 
and  relations  of  the  parties,  and,  after  a  full 
and  careful  consideration  of  all  the  evidence, 
you  are  not  satisfied  beyond  all  reasonable 
doubt  that  the  state  of  mind  alleged  in  the  in- 
dictment actually  existed,  but  believe  that  de- 
fendant's acts  were  actuated  by  motives  other 
than  that  alleged,  it  is  your  duty  to  find  him 
not  guilty."  (Assignment  of  Error  No.  126; 
Transcript  of  Record,  pp.  95,  395,  408.) 

"In  determining  the  question  as  to  whether 
or  not  the  defendant  had  the  specific  intent, 
purpose  and  state  of  mind  charged  in  the  in- 
dictment, you  may  consider  all  the  relations 
between  the  defendant  and  the  said  Marsha 
Warrington,  and  their  disposition  toward  each 
other,  and  for  this  purpose  you  may  consider 
any  evidence  of  acts  of  prior  sexual  intercourse 
between  them;  as  tending  to  show  whether  or 
not  it  was  necessary  to  co-habit  mth  the  said 
Marsha  Warrington  outside  of  the  State  of 
California,  and  if  you  find  from  the  evidence 
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that  it  was  not  his  intention  or  purpose  in  go- 
ing into  the  State  of  Nevada  to  co-habit  with 
the  said  Marsha  Warrington,  but  was  induced 
to  go  for  another  purpose,  you  must  find  him 
not  guilt}^  even  though  he  did  commit  an  act  of 
sexual  intercourse  with  her  in  the  State  of 
Nevada."  (Assignment  of  Error  No.  127; 
Transcript  of  Record,  pp.  96,  395,  409.) 

"You  are  instructed  that  in  determining  the 
question  as  to  what  was  the  state  of  mind  of 
the  defendant  at  the  time  of  the  commission  of 
the  alleged  offense  it  is  proper  for  you  to  con- 
sider all  of  his  acts  at  the  time  and  all  the  facts 
and  circumstances  in  evidence  that  bear  in  any 
manner  upon  his  state  or  condition  of  mind; 
5^ou  may  consider  all  conversations  with  others 
as  bearing  upon  the  purpose  of  his  going  into 
the  State  of  Nevada,  and  all  the  acts  and  con- 
versations of  the  defendant  with  said  Marsha 
Warrington,  Lola  Norris,  or  P.  Drew  Cami- 
netti,  or  any  of  them."  (Assignment  of  Error 
No.  128 ;  Transcript  of  Record,  pp.  96-97,  395, 
409.) 

"If  you  find  from  the  evidence  in  this  case 
that  the  main  purpose  and  intent  of  defendant 
in  taking  the  said  Marsha  Warrington  from 
the  State  of  California  into  the  State  of  Ne- 
vada, if  you  find  beyond  all  reasonable  doubt 
that  he  did  so  take  her,  was  fear  of  publicity  or 
disgrace  or  fear  of  arrest,  and  that  he  took  her 
from  the  state  to  avoid  public  disgrace  or  for 
any  other  reason  than  that  charged  in  the  in- 
dictment, you  cannot  convict  the  defendant  as 
charged,  but  must  acquit  him."  (Assignment 
of  Error  No.  129;  Transcript  of  Record,  pp. 
97,  395,  410.) 
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''You  are  instructed  that  the  indictment  in 
this  case  charges  in  the  first  count,  that  the 
defendant  transported  and  caused  to  be  trans- 
ported to  Reno,  in  the  State  of  Nevada,  one 
Marsha  Warrington,  'for  the  purpose  of  de- 
bauchery and  for  an  innnoral  purpose,  to-wit, 
— that  the  aforesaid  Marsha  Warrington 
should  be,  and  become  the  concubine  and  mis- 
tress of  the  said  defendant.'  In  order  to  con- 
vict the  defendant  upon  this  count  of  said  in- 
dictment it  is  essential  that  the  prosecution 
prove  beyond  all  reasonable  doubt,  not  only 
that  the  said  Marsha  AYarrington  was  trans- 
ported, but  that  said  transportation  was  done 
for  the  purpose  alleged  in  said  indictment,  and 
that  such  intent  or  purpose  existed  in  the  mind 
of  the  defendant  at  the  time  of  such  transpor- 
tation. And,  if  you  find  that  the  prosecution 
has  failed  to  prove  such  purpose  to  your  satis- 
faction beyond  all  reasonable  doubt,  it  is  your 
duty  to  find  him  not  guilty  upon  this  count  of 
said  indictment  even  though  you  may  be  satis- 
fied that  he  had  immoral  relations  with  the  said 
Marsha  Warrington  after  such  transportation 
had  been  accomplished."  (Assignment  of 
Error  No.  130 ;  Transcript  of  Record,  pp.  97- 
98,  395,  410-411.) 

People  V.  Black,  147  Cal.  426. 

"If  you  find  from  the  evidence  beyond  all 
reasonable  doubt  that  the  defendant  did  trans- 
port and  cause  to  be  transported  the  said  Mar- 
sha Warrington,  as  alleged  in  the  first  count 
of  said  indictment,  but  also  find  that  the  pur- 
pose of  said  transportation  and  taking  away 
was  to  avoid  any  possible  disgrace  either  to 
himself  or  to  the  said  Marsha  Y^arrington 
from  public  exposure  of  his  former  relations 


230 

with  the  said  Marsha  Warrington,  or  from 
r.ny  other  cause,  then  it  is  your  duty  to  find 
the  defendant  not  guilty  of  the  first  count  of 
said  indictment,  however  immoral  said  former 
relations  may  have  been."  (Assignment  of 
Error  No.  131 ;  Transcript  of  Record,  p-p.  98, 
395,  411.) 

"You  are  further  instructed  that  before  you 
can  convict  the  defendant  under  the  second 
count  of  the  indictment,  you  must  be  sat- 
isfied beyond  all  reasonable  doubt  not  only  that 
the  defendant,  Maury  I.  Diggs,  transported 
and  caused  to  be  transported  the  said  Lola 
Norris,  but  also  that  such  acts  were  done  for 
the  purpose  that  the  said  Lola  Norris  should 
be  and  become  the  concubine  and  mistress  of 
one  F.  Drew  Caminetti;  and,  if  the  prosecu- 
tion fails  to  prove  beyond  all  reasonable  doubt 
that  it  was  the  purpose  of  the  said  F.  Drew 
Caminetti  to  make  the  said  Lola  Norris  his 
mistress  and  concubine,  and  that  the  defend- 
ant, Maury  I.  Diggs,  knew  of  such  purpose, 
and  transported  or  caused  such  transportation 
for  such  purpose,  it  is  your  duty  to  find  him 
not  guilty  of  the  second  count  of  said  indict- 
ment." (Assignment  of  Error  No.  132; 
Transcript  of  Record,  pp.  98,  395,  411-412.) 

"You  are  instructed  that  before  you  can 
convict  the  defendant  upon  the  third  count  of 
the  indictment  the  prosecution  must  not  only 
prove  to  your  satisfaction  beyond  all  reason- 
able doubt  that  the  defendant  procured  and 
obtained  the  ticket  in  question,  but  they  must 
prove  bej^ond  all  reasonable  doubt  that  such 
ticket  was  procured  and  obtained  for  the  pur- 
pose and  with  the  intent  that  the  said  Marsha 
Warrington  should  be  and  become  the  concu- 
bine and  mistress  of  the  said  defendant;  and 
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if  the  prosecution  fail  to  prove  to  your  satis- 
faetiou  beyond  all  reasonable  doubt  that  said 
ticket  was  bought  for  such  purpose  and  with 
such  intent,  but  on  the  contrary,  defendant 
procured  and  obtained  such  ticket  for  some 
other  purpose  and  with  another  intent,  you 
cannot  convict  him  of  the  third  count  but  must 
acquit  him."  (Assignment  of  Error  No.  133; 
Transcript  of  Record,  pp.  99,  395,  412.) 

"The  Court  instructs  you  that  before  you 
can  convict  the  defendant  upon  the  fourth 
count  of  the  indictment  herein,  the  prosecution 
must  not  only  prove  to  your  satisfaction  and 
beyond  all  reasonable  doubt  that  the  defend- 
ant procured  and  obtained,  and  caused  to  be 
procured  and  obtained  the  ticket  mentioned 
in  said  fourth  count  of  said  indictment,  but 
that  they  must  prove  beyond  all  reasonable 
doubt  that  at  the  time  the  said  ticket  was  so 
procured  and  obtained,  there  existed  in  his 
mind  the  intent  and  purpose  that  the  said  Lola 
Norris  should  be  and  become  the  mistress  and 
concubine  of  the  said  F.  Drew  Caminetti;  in 
the  event  that  the  prosecution  prove  to  your 
satisfaction  that  the  said  Caminetti  intended 
to  and  purposed  to  make  said  Lola  Norris  his 
concubine  and  mistress,  the  prosecution  must 
prove  that  the  said  intent  and  purpose  existed 
in  the  mind  of  the  said  Caminetti,  and  if  the 
prosecution  fail  to  so  prove  beyond  all  reason- 
able doubt,  you  must  acquit  the  defendant." 
(Assignment  of  Error  No.  134;  Transcript  of 
Record,  pp.  99-100,  395,  412-413.) 

"Evidence  has  been  introduced  that  prior 
to  the  trip  to  Reno  certain  persons  in  Sacra- 
mento conmiunicated  to  the  defendant  the  in- 
formation that  he  and  Marsha  Warrington 
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were  about  to  be  arrested  and  brought  before 
the  Superior  Court  of  Sacramento  County, 
and  that  the  defendant  communicated  such  in- 
formation to  Marsha  Warrington.  The  evi- 
dence has  also  been  introduced  tending  to  show 
that  the  defendant  believed  such  information 
to  be  true  and  that  it  produced  in  his  mind  a 
condition  of  fear,  and  that  by  reason  of  such 
condition  of  mind  he  determined  to  leave  Sac- 
ramento, and  that  he  connnunicated  such  in- 
tention to  Marsha  Warrington,  and  that  she, 
voluntarily  and  without  inducement,  entice- 
ment or  solicitation  on  his  part,  insisted  on 
accompanying  him  to  avoid  arrest,  and  that 
it  was  not  his  purpose  that  Marsha  Warring- 
ton should  become  his  mistress  or  concubine  as 
charged  in  the  indictment,  it  will  be  your  duty 
to  return  a  verdict  of  not  guilty."  (Assign- 
ment of  Error  No.  150 ;  Transcript  of  Record, 
pp.  106,395,420.) 

''Evidence  has  been  introduced  tending  to 
show  that  the  purpose  of  defendant  in  going 
from  Sacramento  to  Reno  in  the  company  of 
Marsha  \V  arrington  was  to  avoid  the  notoriety 
that  the  defendant  expected  would  result  in 
the  publication  in  a  newspaper  of  certain  facts 
of  a  scandalous  nature.  You  have  the  right  to 
consider  such  evidence  as  tending  to  show  the 
intent  and  purpose  of  the  defendant.  If  it 
Scitisries  your  mind  that  the  purpose  of  the  de- 
fendant of  the  alleged  transportation  of  Mar- 
sha Warrington  was  not  that  charged  in  the 
indictment,  it  will  be  your  duty  to  return  a 
verdict  of  not  guilty."  (Assignment  of  Error 
No.  151 ;  Transcript  of  Record,  pp.  106,  395, 
421.) 
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"The  Court  instructs  the  jury  that  the  in- 
dictment charges  that  the  purpose  of  the 
alleged  transportation  of  Marsha  Warrington 
from  Sacramento  to  Reno  was  that  she  should 
become  his  mistress  and  concubine.  It  is 
claimed  on  the  part  of  the  defendant  that  such 
was  not  the  purpose,  and  evidence  has  been 
introduced  tending  to  show  that  reports  had 
been  made  to  defendant  that  certain  facts  were 
to  be  made  public  in  Sacramento,  and  that  for 
the  purpose  of  escaping  the  notoriety  that 
would  follow  publicity,  the  defendant  intended 
to  leave  Sacramento  for  a  brief  period,  and 
that  it  was  no  part  of  his  purpose  to  have 
Marsha  Warrington  as  his  concubine  or  mis- 
tress. If  you  believe  that  the  purpose  of  the 
defendant  was  not  as  charged  in  the  indict- 
ment, it  will  be  your  duty  to  bring  in  a  verdict 
of  not  guilty."  (Assignment  of  Error  No. 
152;  Transcript  of  Record,  pp.  107,  395,  421.) 

"Certain  evidence  has  been  introduced  tend- 
ing to  show  that  the  defendant  was  a  married 
man  at  the  time  the  acts  alleged  in  the  indict- 
ment are  alleged  to  have  been  committed.  The 
Court  instructs  you  that  this  evidence  was  in- 
troduced and  received  solely  for  the  purpose 
of  showing  motive.  The  fact  that  the  defend- 
ant was  a  married  man  does  not  make  this  case 
any  different  from  that  of  an  unmarried  man 
under  similar  circumstances.  The  law  makes 
no  distinction  between  the  acts  of  a  married 
man  and  those  of  an  unmarried  man  nor  is  a 
married  man  under  the  law  with  which  the 
defendant  is  charged  held  to  any  higher  de- 
gree of  responsibility  than  an  unmarried 
man."  (Assignment  of  Error  No.  154; 
Transcript  of  Record,  pp.  107-108,  395,  422- 
423.) 
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As  was  well  said  by  the  Supreme  Court  of 
the  State  of  California  in  the  case  of  People 
V.  Keefer,  65Cal.  232: 

"However  incredible  the  testimony  of  de- 
fendant, he  was  undoubtedly  entitled  to  an  in- 
struction based  upon  the  hypothesis  that  his 
testimony  was  entirely  true." 

So,  in  the  case  at  bar,  the  defendant  was 
entitled  to  some  of  the  instructions  requested 
by  him  upon  the  theory  that  his  testimony  was 
entirely  true  and  that  he  did  not  leave  Sacra- 
mento with  Marsha  Warrington  or  Lola  Nor- 
ris  with  the  intent  and  purpose  alleged  against 
him  in  the  indictment. 

In  order  to  determine  whether  the  trial 
Judge  should  have  given  any  of  the  instruc- 
tions above  requested,  it  is  important  to  ascer- 
tain just  what  the  trial  Judge  did  instruct  the 
jury  on  the  subject  of  the  specific  intent  de- 
nounced by  the  "White-slave  traffic  Act."  We 
set  this  out  in  full. 

The  learned  trial  Judge  charged  the  jury  as 
follows : 

"You  will  observe  that  in  each  count  of  the 
indictment  the  specific  purpose  and  intent  of 
the  defendant  in  committing  the  particular 
criminal  act  therein  charged  is  alleged.  The 
existence  of  the  intent  so  alleged  is  made  essen- 
tial under  the  statute  to  constitute  an  offense, 
that  is,  that  the  act  be  committed  to  accom- 


235 

l^lish  the  immoral  purpose  denounced.  It  is 
therefore  essential  to  the  guilt  of  the  defend- 
ant under  any  one  of  these  counts  that  this 
intent  be  made  to  appear.  That  is  one  of  the 
substantive  elements  necessary  to  constitute  a 
violation  of  the  law  in  question.  The  intent 
or  purpose  with  which  a  given  act  is  com- 
mitted, however,  need  not  be  shown  by  any 
open  declaration  of  the  party  charged  that 
such  was  his  intent.  It  may  be  deduced  from 
the  circumstances  shown  in  the  evidence,  in- 
cluding all  the  acts  done  or  statements  made  by 
the  defendant,  either  orally  or  in  writing,  and 
by  the  acts  and  declarations  in  his  presence  of 
those,  if  any,  concerned  with  him  in  carrying 
out  the  transaction.  In  other  words,  it  is  to  be 
gathered  by  the  jury  from  those  sources  by 
applying  their  reason  and  judgment  to  the 
evidence  and  making  the  deductions  therefrom 
which  men  of  ordinary  experience  and  obser- 
vation in  the  aftairs  of  life  would  naturally 
draw.  When  the  intent  is  thus  made  manifest, 
and  the  jury  are  able  to  so  find,  it  satisfies  the 
law  and  is  sufficient,  if  the  other  elements  are 
shown,  to  sustain  guilt.  Indeed  if  such  were 
not  the  law  it  would  be  rare  that  the  specific 
intent  of  a  defendant  in  doing  a  particular  act 
could  be  established.  Men,  committing  a 
wrongful  act,  do  not  ordinarily  proclaim  in 
any  open,  definite  manner  the  real  purpose  of 
intent  with  which  the  act  is  done,  and  therefore 
unless  it  could  be  inferred  from  the  circum- 
stances surrounding  it,  the  real  intent  could 
in  most  instances  not  be  established." 
(Transcript  of  Record,  pp.  378,  379.) 
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The  trial  Judge  further  instructed  the  jury, 
on  the  question  of  intent  and  purpose,  in  the 
following  language : 

"The  evidence  is  all  before  you,  and  it  is  for 
you  to  say  where  the  truth  rests.  The  defend- 
ant has  taken  the  stand  in  his  own  behalf,  and, 
so  far  as  his  testimony  tends  to  cover  the 
transaction  involved  in  the  charges  against 
him,  it  is  somewhat  at  variance  with  that  of 
the  two  girls.  Miss  Warrington  and  Miss  Nor- 
ris ;  that  is,  according  to  his  story  of  their  inti- 
macy, he  makes  it  appear  that  Miss  Warring- 
ton was  apparently  pursuing  him  as  much  as 
he  was  pursuing  her,  if  not  more,  and  he  claims 
that  when  he  suggested  the  idea  of  leaving 
Sacramento  alone  she  protested  that  she 
should  not  be  left  behind,  but  should  go  with 
him ;  and  that  it  was  she,  and  not  the  defend- 
ant, who  insisted  that  Miss  Norris  should  ac- 
company them.  Now  this  conflict,  so  far  as  it 
exists,  is  for  you  to  determine;  that  is,  you 
will  say  whether  the  statements  of  these  girls 
are  true,  or  that  of  the  defendant,  to  the  extent 
that  you  find  it  material  to  determine  in  order 
to  reach  your  verdict.  The  testimony  of  the 
defendant,  however,  does  not  cover  the  entire 
transaction  as  testified  to  by  the  two  girls  and 
the  other  witnesses  for  the  prosecution.  After 
testifying  to  the  relations  between  himself  and 
Caminetti  and  these  girls  down  to  the  Sunday 
night  on  which  the  evidence  of  the  Govern- 
ment tends  to  show  the  trip  to  Reno  was  taken, 
he  stops  short  and  has  given  none  of  the  de- 
tails or  incidents  of  that  trip  nor  any  direct 
statement  of  the  intent  or  purpose  with  which 
that  trip  was  taken,  contenting  himself  by 
merely  referring  to  it  as  having  been  taken, 
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and  by  testifying  to  his  state  of  mind  for  some 
days  previous  to  the  taking  of  that  trip.    Now 
this  was  the  defendant's  privilege,  and,  being 
a  defendant,  he  could  not  be  required  to  say 
more  if  he  did  not  desire  to  do  so ;  nor  could  he 
be  cross-examined  as  to  matters  not  covered 
by  his  direct  testimony.    But  in  passing  upon 
the  evidence  in  the  case  for  the  purpose  of 
finding  the  facts  you  have  a  right  to  take  this 
omission  of  the  defendant  into  consideration. 
A  defendant  is  not  required  under  the  law  to 
take  the  witness-stand.     He  cannot  be  com- 
pelled to  testify  at  all,  and  if  he  fails  to  do  so 
no  inference  unfavorable  to  him  may  be  drawn 
from  that  fact,  nor  is  the  prosecution  per- 
mitted in  that  case  to  comment  unfavorably 
upon  the  defendant's  silence;  but  where  a  de- 
fendant elects  to  go  upon  the  witness-stand 
and  testify,  he  then  subjects  himself  to  the 
same  rule  as  that  applying  to  any  other  wit- 
ness, and  if  he  has  failed  to  deny  or  explain 
acts  of  an  incriminating  nature  that  the  evi- 
dence of  the  prosecution  tends  to   establish 
against  him,  such  failure  may  not  only  be  com- 
mented upon,  but  may  be  considered  by  the 
jury  with  all  the  other  circumstances  in  reach- 
ing their  conclusion  as  to  his  guilt  or  inno- 
cence; si7ice  it  is  a  legitimate  inference  that, 
could  he  have  truthfully  denied  or  explained 
the  incriminating   evidence   against   him,   he 
would  have  done  so. 

If  you  find  that  these  girls  were  taken_  to 
Eeno  by  the  defendant  and  his  companion 
Caminetti  in  the  manner  charged,  then  the  only 
question  remaining  is  as  to  the  intent  with 
which  they  were  so  taken.  As  to  this  question, 
if  the  evidence  of  the  defendant  and  his  wit- 
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nesses  as  to  the  reasons  actuating  him  in  leav- 
ing Sacramento,  and  the  intent  he  had  in  mind, 
is  not  such  as  appeals  to  your  hard,  practical 
reason  and  common  sense,  in  the  light  of  the 
other  evidence  and  when  all  his  acts  are  con- 
sidered, you  are  not  compelled  to  believe  it,  no 
matter  how  strongly  asserted.  There  is  a 
homely  adage  that  actions  speak  louder  than 
words ;  and  the  truth  of  this  is  quite  as  perti- 
nent in  its  application  to  judicial  inquiries  as 
in  the  ordinary  affairs  of  life.  Therefore,  if 
you  find  that  these  girls  were  taken  to  Reno 
on  the  occasion  in  question  as  testified  to  by 
them,  and  that  while  there  the  defendant  and 
his  companion  Caminetti  co-habited  with  them, 
as  the  testimony  tends  to  show,  then  you  may 
find  that  they  were  taken  there  with  the  im- 
moral purpose  and  intent  charged.  That  is,  if 
the  declarations  of  the  defendant  as  to  his 
intent  and  purpose  do  not  accord  with  his  acts 
you  may  discard  his  words  if  they  do  not  carry 
conviction  to  your  minds,  and  base  your  find- 
ing as  to  his  intention  upon  the  acts  committed 
by  him. 

And  even  if  you  find  that  the  defendant  and 
his  companion  Caminetti  were  actuated  in  their 
departure  or  flight  from  Sacramento  by  fear 
of  exposure  or  arrest,  but  that  nevertheless  in 
taking  these  two  girls  with  them  there  existed 
the  intention  to  subject  them  to  the  immoral 
purpose  charged,  the  defendant  is  guilt}^  If 
that  immoral  purpose  was  one  factor  inducing 
him  to  leave  Sacramento  and  take  these  girls 
with  him,  it  matters  not  that  he  may  also  have 
been  actuated  by  his  fears  or  other  considera- 
tion moving  him  to  take  that  trip.  He  would 
nevertheless  be  guilty."  (Transcript  of  Rec- 
ord, pp.  389-392.) 
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The  first  criticism,  that  we  have  to  offer  to 
the  instructions  to  the  jury  as  given  by  the 
trial  Judge,  is  that  he  did  not  give  sufficient 
prominence  to  the  element  of  ''reasonable 
doubt."  (See  Assignments  of  Error  No.  157, 
158,  159,  160;  Transcript  of  Record,  pp.  109- 
111,394.) 

The  instructions  requested  by  us,  which  were 
refused,  made  it  very  clear  to  the  jury  that  the 
question  of  specific  intent  and  purpose  was 
one  of  the  most  material  ingredients  of  the 
offenses  charged  and  that  the  government  was 
bound  to  prove  the  specific  intent  and  purpose 
of  the  defendant  beyond  ''reasonable  doubt/' 

Nor  did  the  trial  Jvidge  give  sufficient  prom- 
inence, in  his  charge  to  the  jury,  to  the  various 
features  revolving  around  the  main  conten- 
tion of  the  defendant,  to- wit :  that  he  left  Sac- 
ramento to  escape  impending  notoriety,  scan- 
dal, disgrace  and  probable  arrest  as  well  as 
fear  of  bodily  harm. 

With  all  due  deference  to  the  learned  Judge, 
we  incline  to  the  opinion  that  this  ]3ortion  of 
the  charge,  as  to  the  intent  and  purpose  of 
the  defendant,  was  much  too  favorable  to  the 
government  and  did  not  do  the  defendant  full 
and  impartial  justice.  The  trial  Judge  should 
have  given  at  least  some  of  the  instructions 


240 

requested  by  the  defendant  as  to  his  intent  and 
purpose  in  leaving  Sacramento.  The  jury 
should  have  been  fully  advised  as  to  the  various 
features  of  this  all-important  question  in  the 
case.  It  is  to  be  observed  that  the  trial  Judge 
gave  great  prominence  to  the  relations  exist- 
ing between  the  defendant  Diggs  and  Marsha 
"Warrington  after  their  arrival  at  Reno  and 
during  their  temporary  sojourn  of  three  days 
in  a  bungalow  at  Reno.  He  said,  among  other 
things : 

' '  Therefore,  if  you  find  that  these  girls  were 
taken  to  Reno  on  the  occasion  in  question  as 
testified  to  by  them,  and  that  while  there  the 
defendant  and  his  companion  Caminetti  co- 
habited with  them,  as  the  testimon}^  tends  to 
show,  then  you  may  find  that  they  were  taken 
there  with  the  immoral  purpose  and  intent 
charged.  That  is,  if  the  declarations  of  the 
defendant  as  to  his  intent  and  purpose  do  not 
accord  with  his  acts  you  may  discard  his  words 
if  they  do  not  carry  conviction  to  your  minds, 
and  base  your  finding  as  to  his  intention  upon 
the  acts  committed  bv  him."  (Transcript  of 
Record,  p.  391.) 

This  charge  to  the  jury  was  certainly  preju- 
dicial to  the  defendant.  The  trial  Judge  could 
have  modified  his  remarks,  and  placed  before 
the  jury  the  question  of  intent  and  purpose 
more  fully  and  fairly  to  the  defendant  by  also 
giving  some  of  the  instructions  which  were 
refused. 
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Furthermore,  the  charge  as  given  was  rad- 
ically erroneous,  as  already  pointed  out  in  sub- 
division I  of  this  Opening  Brief,  in  instructing 
the  jury,  after  some  slight  reference  to  the  evi- 
dence on  behalf  of  the  defendant,  as  follows: 

''And  if  he  has  failed  to  deny  or  explain 
acts  of  an  incriminating  nature  that  the  evi- 
dence of  the  prosecution  tends  to  establish 
against  him,  such  failure  may  not  only  be  com- 
mented upon,  but  may  be  considered  by  the 
jury  with  all  the  other  circumstances  in  reach- 
ing their  conclusion  as  to  his  guilt  or  inno- 
cence; since  it  is  a  legitimate  inference  that, 
could  he  have  truthfully  denied  or  explained 
the  incriminating  evidence  against  him,  he 
would  have  done  so,"  (Transcript  of  Record, 
pp.  390-391.) 

It  is  difficult  to  escape  the  conclusion  that 
the  effect  of  the  trial  Judge's  charge  to  the 
jury,  especially  on  the  question  of  the  intent 
and  purpose  of  the  defendant  in  leaving  Sac- 
ramento, was  to  belittle  and  disparage  the  de- 
fense. This  would  have  been  obviated,  to  some 
extent  at  least,  had  the  learned  trial  Judge 
given  some  of  the  instructions  requested  by 
the  defendant.  The  evidence  presented  in  the 
case,  both  on  behalf  of  the  prosecution  and  the 
defendant,  justifies  us  in  claiming  that  the  trial 
Judge  committed  reversible  error  in  refusing 
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to  give  at  least  some  of  the  instructions  re- 
quested on  behalf  of  the  defendant  on  the  all- 
important  question  of  the  intent  and  purpose 
of  the  defendant  in  leaving  Sacramento. 
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XIII. 

THE  TRIAL  COURT  ERRED  IN  ITS 
INSTRUCTION  TO  THE  JURY  AS  FOL- 
LOWS: 

''The  evidence  introduced  befoi^e  you  by 
the  Grovernment,  if  believed  by  you,  is  suffi- 
cient in  legal  effect,  that  is,  in  law,  to  sustain 
the  conviction  of  the  defendant  upon  each  one 
of  the  several  counts  of  the  indictment,  but 
whether  it  is  such  as  to  satisfy  you  of  its  truth 
and  establish  the  guilt  of  the  defendant  to  the 
degree  I  have  indicated  is,  as  I  have  hereto- 
fore stated,  a  question  solely  for  your  consid- 
eration." (Assignment  of  Error  No.  163; 
Transcript  of  Record,  pp.  114,  389,  394.) 

The  trial  Court's  instruction  to  the  jury  was 
entirely  too  strong  and  amounted,  practically, 
to  an  instruction  to  convict. 

In  the  case  of  Breese  v.  United  States,  108 
Fed.  804,  being  a  decision  by  the  Circuit  Court 
of  Appeals  for  the  Fourth  Circuit,  it  was  held 
that  an  instruction,  on  a  trial  for  violating  the 
banking  law,  that,  "in  his  opinion,  it  was  the 
duty  of  the  jury  to  convict  the  defendant," 
was  ground  for  new  trial,  as  calculated  to  mis- 
lead the  jury,  who  would,  perhaps,  construe 
the  language  as  a  direction  on  the  part  of  the 
Court. 
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We  respectfully  submit  that  such  comments, 
incorporated  in  the  trial  Judge's  charge,  must 
have  had  a  deep  effect  upon  the  jurors  and 
were  highly  prejudicial  to  the  defendant.  In 
fact,  a  perusal  of  the  entire  charge,  as  well 
of  the  rulings  throughout  the  trial,  compels  us 
to  state  that  the  trial  Judge  believed  the  de- 
fendant guilty  on  all  counts  of  the  indictment 
and  considered  it  proper  to  impart  his  views, 
to  that  effect,  to  the  jury.  We  respectfully 
submit  that,  under  the  circumstances  disclosed 
by  the  record  in  this  case,  what  the  learned 
trial  Judge  said  to  the  jury  was  not  only  a  plain 
and  open  declaration  to  the  jury  that  the  trial 
Judge  was  convinced  of  the  guilt  of  the  de- 
fendant, but  that  his  language  and  remarks 
were  tantamount  to  an  instruction  to  convict. 
Although  the  attorneys  for  the  defendant  took 
timely  exception  to  this  portion  of  the  charge 
(Transcript  of  Record,  p.  394),  and  did  so  in 
the  presence  of  the  jury,  the  trial  Judge  re- 
fused to  temper  or  soften  his  remarks  to  the 
jury  and  instructed  the  attorneys  for  the  de- 
fendant not  to  "argue  your  exceptions.  Just 
state  what  your  exceptions  are.  You  need  not 
give  your  reasons  for  excepting."  (Trans- 
cript of  Record,  p.  394.) 
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See  particularly,  on  this  subject,  the  lan- 
guage of  the  Court  of  Appeals  of  New  York, 
in  the  leading  case  of  People  v.  Becker,  104 
N.  E.  Rep.  396,  40i?; 

"The  rule  of  discretion  to  which  we  have  re- 
ferred as  abiding  with  a  trial  judge  rests  for 
its  foundation  upon  the  conception  of  a  judg- 
ment exercised  at  every  stage  with  open  mind, 
fairly  and  impartially  and  in  the  interest  of 
exact  justice  between  ]3eoi3le  and  accused,  and 
when  we  find  extending  throughout  a  trial  a 
series  of  rulings  so  repeatedly  and  consist- 
ently adverse  to  one  side  even  upon  reasonable 
requests  as  to  indicate  that  the  trial  judge  has 
jdelded,  however  unconsciously,  to  a  feeling  of 
hostility  and  with  whatever  praiseworthy  mo- 
tives to  the  thought  that  presumptively  justice 
will  be  best  subserved  by  generally  and  con- 
stantly denying  the  requests  of  one  side,  we 
must  conclude  that  there  has  been  a  loss  of 
that  open-minded  discretion  and  well-balanced 
judgment  which  the  law  contemplates,  and  the 
party  who  has  been  injured  by  such  abandon- 
ment is  entitled  to  relief.  It  is  at  once  a  com- 
pliment and  a  heavy  responsibility,  the  influ- 
ence which  an  able  and  forceful  trial  judge 
may  exert  in  a  case  of  life  and  death  on  the 
minds  of  the  jurjanen  who  are  alert  to  discover 
the  impressions  produced  upon  his  more  ex- 
perienced mind  by  the  course  of  the  trial,  and 
when  his  attitude,  although  unintentionally, 
seems  to  portray  hostility  to  and  disapproval 
of  one  side  there  can  but  result  an  impairment 
of  that  free  and  unbiased  verdict  which  under 
our  system  of  jurisprudence  is  regarded  as 
essential  to  the  administration  of  justice. 
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"The  fundamental  demand  of  our  law  is 
that  the  accused  shall  have  a  fair  trial,  and  if 
that  right  has  been  infringed,  not  in  respect 
to  mere  technicalities,  but  in  substantial  mat- 
ters, and  however  undesignedly,  he  shall  have 
another  opportunity  to  meet  his  accuser  and 
establish  his  innocence.  That  in  our  opinion 
is  the  present  case.  Under  the  rulings  of  the 
court  the  defendant  did  not  have  that  manner 
of  trial  which  the  law  guaranteed  to  him.  His 
counsel  was  hampered  and  embarrassed;  his 
case  was  discredited  and  weakened;  full  and 
impartial  consideration  by  the  jury  was  im- 
peded and  prevented.  He  never  had  a  fair 
chance  to  defend  his  life,  and  it  would  be  a 
lasting  reproach  to  the  state  if  under  those 
circumstances  it  should  exact  its  forfeiture. 
People  V.  Wood,  126  N.  Y.  249,  269,  27  N.  E. 
362;  People  v.  Barberi,  149  N.  Y.  256,  43 
N.  E.  635,  52  Am.  St.  Rep.  717;  People  v. 
Davey,  179  N.  Y.  345,  347,  72  N.  E.  244 ;  People 
v.  Wolf,  183  N.  Y.  464,  76  N.  E.  592 ;  People  v. 
Freeman,  203  N.  Y.  267,  271,  96  N.  E.  413; 
People  V.  Kinney,  202  N.  Y.  389,  397,  95  N.  E. 
756. 

"The  principle  of  what  was  written  by 
Judge  Werner  in  the  Davey  case,  although 
said  under  other  circumstances  and  in  the  case 
of  a  different  crime  than  murder,  is  cogently 
applicable.  The  case  was  one  where  from  the 
nature  of  the  offense  charged  some  of  those 
feelings  of  popular  prejudice  and  passion  were 
liable  to  be  aroused  which  it  is  contended  were 
not  lacking  in  the  present  case.  He  wrote: 
'There  are  cases,  howcA^er,  to  which  apparently 
technical  errors  may  be  so  prejudicial  as  to 
produce  the  gravest  injustice.     This  may  be 
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particularly  true  of  a  case  in  which  a  defend- 
ant, accused  of  an  abhorrent  and  detestable 
crime,  finds  himself  confronted  at  the  very 
threshold  of  the  courtroom,  with  that  subtle 
pervasive,  and  almost  ineradicable  preiudice 
which  the  bare  charge  of  such  a  crime  may 
engender  against  him,  in  the  minds  of  those 
who  are  to  pass  upon  his  guilt  or  innocence. 

/^  such  cases  reason  needs  to  be  safe- 
guarded from  prejudice  by  everything  that 
caution  and  justice  can  suggest  *  *  *  so 
that  jurors  may,  as  far  as  possible,  be  un- 
biased and  impartial.'  ,     ^   uu 

''And  as  was  again  said  by  Jud^e  Vann  in 
People  V.  Wolf:    'An  unfai?  triafespeeSl  y 

b  hty  not  only  upon  the  prosecuting  officer  but 
also  upon  the  trial  judge.  Howfver  strong 
the  evidence  against  the  defendant  may  be  H 
s  e  did  not  have  a  fair  trial,  as  shown  by  the 
rulings  of  the  court,     *     *  '*    the  judgment 

tilTT*'T  '^T^'^  ^'  ^«'"-««d  and  a  new 
mg  to  law.     183  N.  Y.  page  472,  76  N.  E.  page 

That  serious  errors,  justifying  a  new  trial 
were  committed  by  the  trial  Judge,  is,  we  re- 
spectfully submit,  clearly  revealed  Ly  ilfe  rec- 
ord. As  was  well  said  by  the  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit,  in  the  case  of 
Pettme  v.  Terr,  of  New  Mex.,  supra  (at  page 

''The  legal  presumption  is  that  error  pro- 
duces prejudice,  and  it  is  only  when  the  fact 
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so  clearly  appears  to  be  beyond  doubt  that  an 
error  challenged  did  not  prejudice,  and  could 
not  have  prejudiced,  the  complaining  party, 
that  the  rule  that  error  without  prejudice  is 
no  ground  for  reversal  is  applicable. ' ' 

Citing : 

Deery  v.  Cray,  5  Wall,  735,  807,  808,  18 
L.  Ed.  653 ; 

Peck  V.  Heurick,  167  U.  S.  624,  629,  17 
Sup.  Ct.  927,  42  L.Ed.  302; 

Smith  V.  Shoemaker,  17  Wall.  630,  639, 

21L.  Ed.  717; 
Moores  v.  Bank,  104  U.  S.  625,  630,  26 

L.  Ed.  870; 
Gilmer  v.  Higley,  110  U.  S.  47,  50,  3 

Sup.  Ct.  471,  28  L.  Ed.  62 ; 
Eailroad  Co.  v.  O'Brien,  119  U.  S.  99, 

103,  7  Sup.  Ct.  118,  30  L.  Ed.  299; 
Mexia  v.  Oliver,  148  U.  S.  664,  673,  13 

Sup.  Ct.  754,  37  L.Ed.  602; 
Railroad  Co.  v.  O'Reilly,  158  U.  S.  334, 

337, 15  Sup  Ct.  830,  39  L.  Ed.  1006; 
Railroad  Co.  v.  McClurg,  8  C.  C.  A.  322, 

325,  326,  59  Fed.  860,  863; 
Association  v.  Shryock,  20  C.  C.  A.  260, 

114  Fed.  458; 
Armour  &  Co.  v.  Russell,  75  C.  C.  A. 

416,  144  Fed.  614,  615,  6  L.  R.  A. 

(N.  S.)  602; 

People  V.  Becker,  104  N.  E.  Rep.  396. 

Before  this  Appellate  Tribunal  can  affirm 
the  judgment  of  conviction  now  standing 
against  the  defendant,  it  must  be  ^^ahle  to  say 
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with  certainty/'  ''that  the  defendant  was  not 
prejudiced"  by  the  rulings,  remarks  and  in- 
structions complained  of  by  the  defendant. 

To  use  the  apposite  language  of  the  Circuit 
Court  of  Appeals  for  the  Eighth  Circuit,  in 
the  case  of  Balliet  v.  United  States,  129  Fed. 
Rep.  689,  696: 

''Moreover,  we  are  not  able  to  say  with  cer- 
tainty, as  we  must  be  to  uphold  the  verdict, 
that  the  defendant  was  not  prejudiced  by  the 
instruction. ' ' 
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XIV. 

THE  COURT  ERRED  IN  NOT  GRANT- 
ING THE  MOTION  MADE  ON  BEHALF 
OF  THE  DEFENDANT  AT  THE  OUTSET 
OF  THE  CASE  TO  TRANSFER  THE 
TRIAL  OF  THE  CASE  TO  SACRAMEN- 
TO, WHERE  THE  OFFENSES  WERE 
CHARGED  IN  THE  INDICTMENT  TO 
HAVE  OCCURRED  AND  WHERE  THE 
DEFENDANT  AND  THE  PRINCIPAL 
WITNESSES  ALL  RESIDED. 

(Transcript  of  Record,  pp.  58, 131, 134, 135- 
140;  Assignment  of  Error  No.  25.) 

This  motion  was  made  at  the  proper  time 
and,  in  fact,  at  the  earliest  possible  stage  of  the 
case.  While  a  matter  addressed  to  the  sound 
discretion  of  the  trial  Judge,  still,  in  view  of 
the  showing  made,  the  motion  to  transfer 
should  have  been  granted. 

Section  72  of  the  Judicial  Code  provides : 

"The  State  of  California  is  divided  into  two 
districts,  to  be  known  as  the  Northern  and 
Southern  Districts  of  California.  *  *  * 
Terms  of  the  District  Court  for  the  Northern 
District  shall  be  held  at  San  Francisco  on  the 
first  Monday  of  March,  and  the  second  Monday 
in  July,  and  the  first  Monday  in  November ;  at 
Sacramento  on  the  second  Monday  in  April; 
and  at  Eureka  on  the  3rd  Monday  in  July. ' ' 


251 

It  was  under  this  section  that  the  defendant 
Diggs  appealed  to  the  Court  to  transfer  the 
trial  to  Sacramento. 

The  record  shows  that  on  July  30,  1913,  the 
defendant  was  "called  for  arraignment." 
(Transcript  of  Record,  p.  130.)  On  that  day, 
a  demurrer  was  interposed  and  one  of  the 
grounds  urged  was  that  the  defendant  should 
be  tried  at  Sacramento,  the  place  alleged  in 
the  indictment  where  the  offenses  were  com- 
mitted and  where  the  defendant  and  the  prin- 
cipal witnesses  both  for  the  prosecution  and 
the  defense  resided.  The  trial  Judge  was  per- 
fectly correct  in  holding  that  the  motion  to 
transfer  the  trial  to  Sacramento  was  not  a 
ground  of  demurrer  and  we  acquiesced  in  his 
decision  upon  that  point.  (Transcript  of  Rec- 
ord, pp.  131-134.)  However,  upon  that  day 
(July  30,  1913),  we  advised  the  Court  that  we 
would  reserve  the  right,  before  the  trial  came 
on,  "to  make  a  proper  showing  to  the  Court 
for  the  purj^ose  of  trying  the  case  at  the  place 
where  the  crime  was  alleged  to  have  been  com- 
mitted." (Transcript  of  Record,  p.  134.) 
Thereafter,  on  August  5,  1913,  counsel  for  the 
defendant  renewed  the  motion  to  transfer  the 
case  to  Sacramento  for  the  purpose  of  trial. 

The  affidavit  of  the  defendant  Diggs,  filed 
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in  support  of  the  motion  to  transfer  the  trial, 
omitting  the  caption  and  attestation,  etc.,  is 
as  follows : 

"That  he  is  the  defendant  in  the  above  en- 
titled action;  that  the  indictment  against  him 
contains  six  counts;  that  in  each  count,  the 
offense  is  alleged  to  have  been  committed  by 
the  defendant  at  Sacramento,  State  and  North- 
ern District  of  California ;  that,  under  and  by 
virtue  of  Section  72  of  the  Judicial  Code  of  the 
United  States, — 'terms  of  the  District  Court 
for  the  Northern  District  of  California  shall  be 

held at  Sacramento  on  the 

second  Monday  in  April. ' 

"That  this  defendant  now  respectfully  de- 
mands to  be  tried  at  Sacramento,  State  and 
Northern  District  of  California;  that  he  in- 
vokes his  constitutional  rights  to  be  tried  at  the 
place  where  the  offenses  are  alleged  to  have 
been  committed,  and  by  the  Court  duly  author- 
ized by  law  to  hold  court  at  said  place  where 
the  said  alleged  oifenses  are  charged  to  have 
been  committed ;  that  he  desires  to  be  tried  by 
a  jury  selected  from  the  vicinage  of  the  place 
where  said  offenses  are  alleged  to  have  been 
committed;  that  he  has  a  meritorious  defense 
to  said  accusations  made  against  him ;  that  he 
has  consulted  attorneys  at  law  who  have  ad- 
vised him  that  he  has  a  meritorious  defense ; 

"That  his  residence,  home  and  place  of  busi- 
ness have  been,  and  now  are,  at  Sacramento, 
State  and  Northern  District  of  California,  and 
not  at  San  Francisco,  where  it  is  now  proposed 
to  try  him ;  that  most  of  his  relatives  and  imme- 
diate members  of  his  family,  friends  and  ac- 
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quaintances  live  in,  and  around  Sacramento, 
and  not  in  San  Francisco ;  that  to  compel  hnn 
to  be  tried  in  San  Francisco,  California,  will 
greatly  and  seriously  and  materially  hinder, 
embarrass    and    jeopardize    the    defendant's 
rights   and  such   defenses   as  he   may   deem 
proper  to  present,  and  as  this  defendant  is  in- 
formed and  believes  and  as  he  has  been  in- 
formed and  advised  by  his  counsel,  and  there- 
fore avers  will  deprive  him  and  prevent  him 
from  properly  and  adequately  and  fully  pre- 
senting his  defense  to  said  charges  and  in  that 
behalf,  this  defendant  deposes  that  he  is  with- 
out sufficient  means  to  defray  the  expenses 
absolutely  necessary    to    subpoena    witnesses 
from  Sacramento,  California,  and  elsewhere, 
to  San  Francisco,  and  to  pay  for  their  trans- 
portation, maintenance  and  subsistence  from 
Sacramento,  California,  and  elsewhere,  to  San 
Francisco ;  that  this  defendant  will  require  the 
attendance   of  about  twenty  witnesses   from 
Sacramento  and  about  ten  from  Reno,  Nevada ; 
that  most  of  the  witnesses  required  by  this  de- 
fendant to  properly  present  his  defense,  reside 
in  Sacramento,  California;  that,  as  this  de- 
fendant is  informed  and  believes,  the  material 
witnesses,  upon  whose  testimony  the  Govern- 
ment relies,  live  in  Sacramento,  California; 
that  it  would  save  great  expense  to  the  Govern- 
ment, and  to  the  defendant,  insofar  as  the  pres- 
ence of  witnesses  is  required,  by  trying  the  case 
at  Sacramento,  and  not  at  San  Francisco ;  that 
for  the  convenience  of  witnesses,  both,  for  the 
Government  and  the  defendant,  and  to  save 
great  and  unnecessary  expense,  the  place  of 
trial  of  this  defendant  should  be  held  at  Sacra- 
mento, and  not  at  San  Francisco ;  that  this  de- 
fendant is  absolutely  without  means  to  sub- 
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poena  witnesses  from  Sacramento,  and  else- 
where, to  San  Francisco,  and  to  pay  for  their 
transportation,  maintenance  and  subsistence, 
during  the  pendency  of  the  trial,  which,  as  this 
defendant  is  informed  and  believes,  will  re- 
quire at  least  one  week  or  ten  days ;  that  unless 
the  trial  is  held  at  Sacramento  instead  of  San 
Francisco  this  defendant  will  be  deprived  of  a 
fair  and  impartial  trial,  and  denied  due 
process  of  law,  and  his  liberty  jeopardized,  and 
he  will  be  unable  to  make  a  proper  defense  to 
said  offenses,  and  he  might  be  convicted  of 
offenses  of  which  he  is  not  guilty."  (Trans- 
cript of  Record,  pp.  135-137.) 

The  prosecution  did  not  attempt  to  make  a 
counter  shotving.  Therefore,  the  statements 
of  fact  contained  in  the  affidavit  of  the  defend- 
ant Diggs  must  be  accepted  as  true,  and,  under 
the  showing  therein  made,  the  trial  Judge 
should  have  granted  the  motion  to  transfer  the 
trial  of  the  case  from 'San  Francisco  to  Sacra- 
mento. The  indictment  alleged  that  the  of- 
fenses were  committed  in  Sacramento.  The 
defendant  and  his  family  resided  in  Sacra- 
mento. The  principal  witnesses  for  the  prose- 
cution, Marsha  Warrington  and  Lola  Norris 
and  others,  resided  in  Sacramento.  Almost 
every  witness  called  on  behalf  of  the  defend- 
ant, as  a  perusal  of  the  Transcript  of  Record 
will  show,  resided  in  Sacramento. 
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Section  72  of  the  Judicial  Code  was  an  ex- 
press provision  by  Congress  that  Court  should 
be  held  at  Sacramento.  It  was  undoubtedh^ 
the  purpose  of  the  law  that  all  crimes  and 
offenses  committed  at  or  near  Sacramento 
should  be  tried  there.  This  provision  was  en- 
acted in  the  interests  of  convenience  and  econ- 
omy on  the  part  of  the  Government  as  well  as 
of  a  defendant,  and  also  in  the  interests  of 
justice  and  so  as  not  unnecessarily  to  harass 
or  jeopardize  a  defendant's  rights  by  compel- 
ling him  to  go  to  a  distant  part  of  a  State  (for 
instance  such  as  is  the  large  State  of  Califor- 
nia), for  trial  and  at  great  expense  to  bring 
his  witnesses  from  their  homes  to  testify.  It 
is  fundamental  in  English  and  American 
jurisprudence  that  one  accused  of  crime  is 
entitled  to  be  tried  by  a  jury  selected  from  the 
vicinage  of  the  place  where  the  crime  is 
alleged  to  have  been  conunitted.  We  under- 
stand that  in  other  judicial  districts  motions 
to  transfer  for  trial  are  granted  as  a  matter 
of  course.  As  above  stated,  the  prosecution 
attempted  no  counter  showing  whatever.  It  is 
respectfully  submitted  that  the  defendant  was 
unreasonably  handicapped  in  his  defense  in 
being  compelled  to  go  to  trial  in  San  Fran- 
cisco instead  of  Sacramento,  and,  as  stated  in 
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his  affidavit,  was  ''deprived  of  a  fair  and  im- 
j)artial  trial,  and  denied  due  process  of  law, 
and  his  liberty  jeopardized  and  he  (was)  un- 
able to  make  proper  defense  to  said  offenses. ' ' 
(Transcript  of  Record,  p.  150.)  There  was 
no  substantial  reason  to  justify  the  trial  Judge 
in  refusing  to  grant  the  motion  to  transfer 
the  trial  of  the  case.  The  offenses  charged,  if 
they  were  committed  at  all,  took  place,  as 
alleged  in  the  indictment,  at  Sacramento.  The 
defendant  and  his  family  and  all  his  principal 
witnesses  lived  in  Sacramento.  The  principal 
witnesses  for  the  prosecution  lived  in  Sacra- 
mento. Those  that  did  not,  lived  in  Reno,  Ne- 
vada, and  it  was  certainly  in  the  interests  of 
economy  to  the  Government  and  also  of  time 
that  the  trial  should  have  taken  place  at  Sac- 
ramento instead  of  San  Francisco,  as  Reno  is 
nearer  Sacramento  than  it  is  to  San  Francisco 
by  one  hundred  miles.  Considering  the  aver- 
ments of  the  indictment  and  the  allegations  of 
the  affidavit  of  the  defendant,  which  were  not 
denied  or  controverted  by  the  prosecution,  it 
is  respectfully  submitted  that  the  trial  Judge 
abused  the  discretion  reposed  in  him  in  not 
granting,  upon  the  mere  timely  suggestion  of 
the  attorneys  for  the  defendant,  the  motion  to 
transfer  the  trial  of  the  case  from  San  Fran- 
cisco to  Sacramento. 


257 

Section  7  of  the  bill  of  rights  in  the  state 
constitution  of  1879  provides  that:  ''The  right 
of  trial  by  jury  shall  be  secured  to  all,  and 
remain  inviolate."  This  means  the  right  as  it 
existed  at  common  law,  and  includes  the  right 
to  he  tried  in  the  county  where  the  crime  is 
charged  to  have  been  committed,  as  well  as  to 
having  a  jury  of  the  vicinage. 

People  V.  Powell,  87  Cal.  348;  25  Pac. 
481. 
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XV. 

THE  ACT  OF  CONGRESS  OF  JUNE  25, 
1910,  (36  Stat.  825),  DESIGNATED  AS 
THE  ''WHITE-SLAVE  TRAFFIC  ACT," 
is  UNCONSTITUTIONAL. 

This  point  is  raised  both  on  demurrer  and 
motion  in  arrest  of  judgment. 

(Assignments  of  Error  Nos.  1-17  inch) 

We  presume  again  to  advance  this  conten- 
tion and  to  save  the  point,  although  we  are 
aware  that  the  Supreme  Court  of  the  United 
States  has  decided,  as  applied  to  the  circum- 
stances in  the  cases  that  have  come  before  the 
court,  that  the  "White-slave  traffic  Act"  is 
constitutional. 

Hoke  V.  United  States, 

Athanasaw  v.  United  States, 
Bennett  v.  United  States, 
Harris  v.  United  States. 

We  will  not  attempt,  in  view  of  the  decisions 
of  the  Supreme  Court  of  the  United  States, 
upholding  the  constitutionality  of  the  ' '  White- 
slave traffic  Act,"  to  do  more  than  to  state  the 
points  on  which  we  rely  in  support  of  our  con- 
tention that  the  "White-slave  traffic  Act"  is 
unconstitutional  and  infringes  on  the  police 
power  of  the  states. 
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The  ''AVliite-slave  traffic  Act"  is  claimed  to 
derive  its  constitutional  sanction  from  Subdi- 
vision 3,  of  Section  8,  of  Article  I  of  the  Con- 
stitution of  the  United  States,  which  provides 
that  Congress  shall  have  power  ''to  regulate 
commerce  with  foreign  nations,  and  among  the 
several  States,  and  with  the  Indian  tribes." 

We  contend  that  ''persons"  are  not  subjects 
of  commerce. 

New  York  v.  Miln,  11  Peters,  102; 
License  Cases,  5  How.,  p.  599 ; 

Bowman  v.  Chicago  &  C.  R.  Co.,  125 
U.  S.  489. 

Congress  has  no  power  or  authority  to  pun- 
ish prostitution  within  the  States. 

Congress  has  no  authority  to  legislate  or  to 
make  a  criminal  act  anything  which  may  be 
done  in  a  sovereign  state  by  any  person. 

The  only  power  Congress  has  over  any  per- 
son is  while  such  person  is  "in  transitu." 

Lemon  v.  The  People,  26  Barb.,  (N.  Y  ) 
270;afe.in20N.  Y.  562. 

Congress  has  not  prohibited  prostitutes  from 
traveling. 

The  Supreme  Court  of  the  United  States  has 
repeatedly  declared  that  commerce  among  the 
several  States  shall  be  "free  and  untram- 
melled." 
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Welton  V.  State  of  Missouri,  91  U.  S. 

275; 
Hall  V.  DeCiiir,  95  U.  S.  485 ; 
Weber  v.  Virginia,  103  U.  S.  344; 
Passenger  Cases,  7  Howard,  283 ; 
King  et  al.  v.  American  Transportation 

Co.,  14  Fed.  Cases,  512 ; 
Boyse  v.  Anderson,  2  Pet.  150. 

Without  further  elaborating  on  this  conten- 
tion, we  respectfully  submit  that  the  "White- 
slave traffic  Act"  is  unconstitutional  and  in- 
fringes on  the  police  power  of  the  States. 
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XVI. 

THE  TRIAL  COURT  ERRED  IN  NOT 
HOLDING  THAT  THE  FACTS  PROVED 
BY  THE  PROSECUTION,  ASSUMING 
THEM  TO  BE  TRUE,  DID  NOT  CONSTI- 
TUTE SUCH  AN  OFFENSE  AS  WAS  IN- 
TENDED BY  CONGRESS  TO  BE  PROSE- 
CUTED BY  VIRTUE  OF  THE  ACT 
KNOWN  AS  THE  ''WHITE-SLAVE 
TRAFFIC  ACT,"  NOR  DOES  THE  PRE- 
VENTION AND  PUNISHMENT  OF  THE 
THINGS  PROVEN  FALL  WITHIN  THE 
SCOPE  OF  THE  PURPOSE  FOR  WHICH 
THAT  ACT  WAS  INTENDED  AND 
WHICH  THE  DEFENDANT  IS 
CHARGED  WITH  HAVING  VIOLATED, 
IN  THAT  THERE  WAS  NO  EVIDENCE 
TO  SHOW  THAT  THE  DEFENDANT 
PROFITED  BY  OR  EXPECTED  TO  OR 
INTENDED  TO  PROFIT  IN  OR  SHARE 
IN  ANY  PROFIT  ENSUING  OR  ARIS- 
ING IN  PURSUANCE  OF  THE  TRANS- 
PORTATION SET  OUT  IN  THE  FIRST  FOuk, 
C0UNT50F  THE  INDICTMENT,  UPON 
WHICH  DEFENDANT  WAS  CON- 
VICTED. 


262 

This  question  is  raised  by  Assignments  of 
Errors  numbers  1,  2,  3,  4,  5,  9,  10,  12,  13,  14, 
15,  17 ;  also  by  the  motion  to  instruct  the  jury 
to  acquit;  also  by  motion  in  arrest  of  judg- 
ment. (See  Transcript  of  Record,  pp.  30-33; 
45,  46,  47,  48,  412-414.) 

These  assignments  of  errors  distinctly  raise 
the  proposition  that  acts  of  immoralit}^,  such 
as  is  claimed  by  the  prosecution  to  have  been 
established  in  the  case  at  bar,  are  not  within 
the  letter  or  spirit  of  the  "White-slave  traffic 
Act." 

This  is,  confessedly,  not  a  case  of  commer- 
cialized vice.  The  first  four  counts  of  the  in- 
dictment, upon  which  the  defendant  was  con- 
victed, do  not  allege  facts  of  commercialism  in 
the  transportation  of  Marsha  Warrington  or 
of  Lola  Norris,  or  that  defendant  intended  to 
profit  financially  thereby.  They  do  not  charge 
that  he  is  a  "White-slaver."  They  do  not  set 
forth  any  facts  which  place  him  in  the  category 
of  a  "White-slaver."  Marsha  Warrington  or 
Lola  Norris  is  not  alleged  to  have  been  the 
victim  of  a  "White-slaver"  or  "White-slave 
plot."  It  is  merely  charged  that  the  purpose 
of  the  defendant,  in  the  transportation,  was 
that  the  "said  Marsha  Warrington  should  be 
and  become  the  concubine  and  mistress  of  the 
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defendant,"  and  Lola  Norris  the  concubine 
and  mistress  of  Caminetti.    There  was  not  the 
slightest  pretense,  during  the  taking  of  the 
voluminous  testimony,  that  the  purpose  of  the 
defendant  savored  in  the  slightest  degree  of 
commercialism  or  that  his  conduct,  in  connec- 
tion with  the  transportation  of  Marsha  War- 
rington, or  of  Lola  Norris,  was  anything  more 
than  an  escapade  or  elopement.    There  was  not 
the  slightest  pretense  that  in  all  their  actions, 
Marsha  Warrington  and  Lola  Norris  did  not 
act  willingly  and  of  their  own  free  will  and 
accord.     The  whole  theory  of  the  case  of  the 
Government  was  that  although  they  may  have 
consented,  and  even  begged  to  go,  or  induced 
the  defendant  to  go,  still  he  is  guilty  from  the 
mere  fact  that  he  went  with  them. 

We  are,  therefore,  brought  to  the  threshold 
of  the  second  proposition  advanced  in  this 
Opening  Brief,  and  that  is  thcd,  as  the  facts 
adduced  by  the  prosecution  do  not  make  out  a 
case  of  commercialized  vice  or  of  "white- 
slavery,"  or  that  the  defendant  profited  finan- 
cially, or  expected  to  profit  financially,  or  share 
in  any  profit  ensuing,  or  arising,  or  expected 
to  arise,  from  the  transportation  of  Marsha 
Warrington  or  Lola  Norris  and  because  of  any 
subsequent  immoral  act  or  conduct  on  her  part, 
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there  can  he  no  violation  of  the  ^'White-slave 
traffic  Act."  In  other  words,  we  contend  that 
the  "White-slave  traffic  Act"  was  intended  by 
Congress  to  apply  only  to  cases  of  commercial- 
ized vice  of  ''white-slavery,"  and  not  to  "des 
affaires-de-coeur"  or  escapades  such  as  the 
facts  disclose  in  the  case  at  bar. 

In  support  of  this  contention,  which  we  do 
not  understand  to  have  been  directly  raised  in 
any  previous  case  either  in  the  Supreme  Court 
or  the  Circuit  Court  of  Appeals,  it  will  be  nec- 
essary to  examine  closely  the  provisions  of  the 
"White-slave  traffic  Act"  and  to  refer,  briefly 
as  possible,  to  the  history  of  its  enactment  and 
the  debates  of  Congress  with  reference  thereto. 

The  defendant  respectfully  contends  that 
the  "White-slave  traffic  Act,"  as  construed  hy 
the  trial  court,  is  unconstitutional;  and  he  fur- 
ther contends  that  the  facts  disclosed  at  the 
trial  coidd  not  in  any  event  constitute  a  crime 
under  the  said  Act. 

In  stating  these  points  for  argument  and 
elucidation,  we  are  not  unmindful  of  the  rul- 
ings of  the  United  States  Supreme  Court  in 
the  cases  of  Athanasaw  v.  U.  S.,  277  U.  S.  326 ; 
Hoke  V.  U.  S.,  227  U.  S.  308 ;  U.  S.  v.  Bitty,  208 
U.  S.  393;  nor  the  several  other  federal  cases 
construing  the  Act  and  reported  in  the  Fed- 
eral Reporter. 
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We  ask  the  indulgence  of  the  Court,  if  we 
revert  to  elementary  rules  of  construction  and 
interpretation;  but  the  gravity  of  the  case 
compels  us  to  present  the  argument  in  as  clear 
a  light  as  possible  that  no  injustice  may  be 
done  the  accused. 

The  Courts  will  take  judicial  notice  that  the 
traffic  in  girls  and  women  as  prostitutes  for 
gain  is  a  species  of  illicit  commerce.  This 
traffic  reached  such  alarming  proportions  and 
became  such  a  menace  to  society  generally  that 
it  became  necessary  for  the  governments  of  the 
world  to  take  formal  steps  to  sujopress  it.  To 
that  end,  a  conference  of  nations  was  called 
and  held  in  Paris.  As  a  result  of  that  confer- 
ence the  different  nations  represented,  upon 
July  25th,  1902,  entered  into  "an  agreement  or 
project  of  arrangement  for  the  suppression  of 
the  white-slave  traffic,  *  *  *  for  submis- 
sion to  their  respective  governments."  This 
agreement  was  made  public  within  the  United 
States,  by  proclamation  of  the  President,  upon 
June  18th,  1908. 

35  U.  S.  Stat,  at  large,  pt.  2,  pages  1979- 
1984. 

For  the  purpose  of  carrying  out  the  terms 
of  that  international  agreement,  the  "White- 
slave traffic  Act ' '  was  passed.  It  was  approved 
June  25th,  1910. 
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36  U.  S.  Stat,  at  Large,  825. 

The  Courts  will  further  take  judicial  notice 
of  the  illicit  traffic  as  condemned,  exposed  and 
generally  commented  upon  in  the  daily  press, 
magazine  articles  and  books;  also  as  depicted 
in  theatrical  plays  and  moving  picture-shows 
generally  iimnediately  preceding  and  contem- 
poraneous with  the  passage  of  the  Act. 

From  these  different  sources  and  from  gen- 
eral public  and  private  discussions,  the  terms 
"white-slave,"  "white-slaver,"  and  "white- 
slave-traffic"  have  now  each  received  a  definite 
meaning  in  the  English  language,  of  which, 
again,  the  Courts  will  take  judicial  notice. 

The  Funk  &  Wagnalls  New  Standard  Dic- 
tionary of  the  English  language  (New  York  & 
London,  1913)  thus  defines  "white-slave": 

(Title  "slave")  "a  girl  sold  into  captiv- 
ity/' "White  slavery,"  under  the  title  "slav- 
ery," is  thus  defined  by  quotation:  "White 
slavery,  as  popularly  understood,  is  that  condi- 
tion to  which  young  and  innocent  girls  are  de- 
based when  sold  into  captivity  for  immoral 
purposes. 

"Judge  Thomas  T.  C.  Crain  in  General  Ses- 
sions, New  York,  May  26,  1910." 

Judge  Eussell,  in  U.  S.  v.  Hoke,  187  Fed. 
992,  on  page  1002,  makes  use  of  the  term 
"white-slaver"  in  the  following  sentence: 
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''If  a  state  when  considering  legislation  for 
the  suppression  of  prostitution  within  its  own 
limits  may  properly  take  into  view  the  evils 
that  inhere  in  that  degrading  vice,  why  may 
not  Congress,  invested  wdth  the  power  to  regu- 
late commerce  among  the  several  states,  pro- 
vide that  such  commerce  shall  not  be  polluted 
by  allowing  the  wliite  slaver  to  transport 
women  and  girls  from  one  state  to  another  for 
the  purpose  of  prostitution  and  debauchery?" 

We  thus  clearly  perceive  that  there  was  loud 
and  popular  call  all  over  the  civilized  world 
for  legislation  to  root  out  the  evil.  The  popu- 
lar demand  resulted  in  the  enactment  by  Con- 
gress of  the  Act  of  June  25,  1910,  the  Act 
under  which  the  defendant  was  convicted. 

Sedg-wick  on  Statutory  &  Constitutional 
Law  says : 

"On  the  other  hand,  there  is  no  doubt  that 
very  eminent  judges  have,  in  the  construction 
o±  statutes,  been  wont  to  permit  their  minds  to 
be  influenced,  and  in  fact  to  take  a  sort  of  judi- 
cial cognizance  of  many  intrinsic  facts,  iii  re- 
gard to  winch  evidence  certainly  would  not 
have  been  permitted,  and  which,  indeed,  could 
not  perhaps  be  proved. 

''The  English  statute,  26  Geo.  11,  c.  23,  de- 
clared al]  marriages  of  children  under  age  void 
unless  the  consent  of  the  parents  or  guardians 
was  hrst  obtained.  The  question  was  brought 
before  the  Kings  Bench,  whether  the  act  was 
to  be  interpreted  to  include  illegitimate  chil- 
dren; and  Lord  Mansfield,  in  holding  that  it 
aid  so,  put  his  decision  on  the  ground  of  the 
mischiefs  which  the  act  was  intended  to  ob- 
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viate:  'This  act  was  passed  in  order  to  pre- 
vent the  illegal  practice  of  clandestine  mar- 
riages, which  were  become  so  very  enormous, 
that  places  were  set  apart  in  the  Fleet  and 
other  prisons  for  the  purpose  of  celebrating 
clandestine  marriages.  The  Court  of  Chan- 
cery, on  the  ground  of  its  illegality,  made  it  a 
contempt  of  the  court  to  marry  one  of  its  wards 
in  this  manner.  They  committed  the  offenders 
to  prison;  but  that  mode  of  punishment  was 
found  ridiculous  and  ineffectual.  Then  this 
act  was  introduced  to  remedy  the  mischief." 

SedgAvick  on  Statutory  &  Constitutional 
Law,  pages  241-242. 

Let  us  look  at  the  Act. 

Section  6  recites  the  Paris  Agreement,  the 
President 's  proclamation  by  which  it  was  pub- 
lished to  the  people  of  the  United  States,  and 
the  designation  of  the  Commissioner-General 
as  the  official  in  charge  of  the  foreign  branch 
of  the  traffic,  and  clearly  relates  to  prostitu- 
tion and  debauchery  as  a  business  or  commerce 
and  not  voluntary  sexual  intercourse  free  from 
any  feature  of  profit  or  remuneration. 

Section  8  classifies  the  whole  Act  under  one 
subject  and  entitled  it  the  '^White-slave  traffic 
Act." 

Sections  2,  3  and  4  define  what  acts  shall  be 
deemed  crimes  under  the  Act  and  provide  pen- 
alties for  their  respective  violations. 
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Sections  1  and  7  define  words  used  in  the 
Act;  and  Section  5  prescribes  the  venue  for 
trials. 

The  true  purpose  and  scope  of  the  "White- 
slave traffic  Act"  is  nowhere  better  stated  than 
by  Representative  Mann  of  Illinois,  the  pro- 
ponent of  the  "White-slave  traffic  Act,"  in 
submitting  to  Congress  the  report  from  the 
Committee  on  Interstate  and  Foreign  Com- 
merce in  favor  of  the  adoption  of  the  bill  then 
pending,  which  subsequently  became  the 
"White-slave  traffic  Act."  We  set  out  just 
such  portions  of  this  report  as  are  apposite  to 
this  particular  phase  of  our  argument : 

* '  THE  WHITE  SLAVE  TRADE  : 

"A  material  portion  of  the  legislation  sug- 
gested and  proposed  is  necessary  to  meet  con- 
ditions which  have  arisen  within  the  past  few 
3^ears.  The  legislation  is  needed  to  put  a  stop 
to  a  villainous  interstate  and  international 
traffic  in  tvonien  and  girls.  The  legislation  is 
not  needed  or  intended  as  an  aid  to  the  States 
in  the  exercise  of  their  police  powers  in  the 
suppression  or  regulation  of  immorality  in 
general.  It  does  not  attempt  to  regulate  the 
practice  of  voluntary  prostitution,  but  aims 
solely  to  prevent  panderers  and  procurer's 
from  compelling  thousands  of  tvonien  and  girls 
against  their  will  and  desire  to  enter  and  con- 
tinue in  a  life  of  prostitution. 

The  evil,  as  a  present  day  existing  evil  of 
widespread  dimensions  which  has  arisen,  has 
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been  given  careful  attention  by  the  representa- 
tives of  most  of  the  civilized  nations  of  the 
world,  and  has  been  made  the  subject  of  an 
international  agreement.  Thousands  of  pub- 
lic-spirited citizens  have  combined  in  various 
National  and  State  organizations  for  the  pur- 
pose of  lending  their  aid  in  its  suppression. 
The  white-slave  trade  has  been  so  prevalent 
that  prosecuting  officers,  both  State  and  Fed- 
eral, even  under  inadequate  and  insufficient 
laws,  have  been  able  to  secure  many  notable 
convictions.  It  is  an  evil  which  many  State 
legislatures  have  attempted  to  regulate  within 
the  past  two  or  three  years  by  means  of  the 
enactment  of  State  statutes.  Inasmuch,  how- 
ever, as  the  traffic  involves  mainly  the  trans- 
portation of  women  and  girls  from  the  country 
districts  to  the  centers  of  population  and  their 
importation  from  foreign  nations,  the  qyH  is 
one  which  can  not  be  met  comprehensively  and 
effectively  otherwise  than  by  the  enactment  of 
Federal  laws. 

Investigations  conducted  by  Government 
agents  disclose  the  fact  that  a  national  and  in- 
ternational traffic  exists  in  the  buying,  selling, 
and  exploitation  of  tvomen  and  young  girls  for 
immoral  purposes.  This  traffic  has  come  to  be 
known  the  world  over  as  Hhe  tvhite-slave 
trade.'  It  is  referred  to  by  the  Paris  confer- 
ence as  'the  trade  in  tvhite  women.' 

There  are  few  who  really  understand  the 
true  significance  of  the  term  'White-slave 
trade.'  Most  of  those  who  have  given  only  a 
casual  thought  to  the  subject  have  the  impres- 
sion that  women  who  lead  inmioral  lives  in 
public  houses  are  there  voluntarily,  either  be- 
cause they  are  attracted  by  the  excitement  of 
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such  a  life  or  because  they  have  found  it  an 
easy  way  to  earn  a  living.  In  many  cases  such 
is  not  the  fact.  The  results  of  careful  investi- 
gation into  this  subject  disclose  the  fact  that 
the  inmates  of  many  houses  of  ill-fame  are 
made  up  largely  of  women  and  girls  whose 
original  entry  into  a  life  of  immorality  was 
brought  about  by  men  who  are  in  the  business 
of  procuring  women  for  that  purpose — 7nen 
whose  sole  means  of  livelihood  is  the  money 
received  from  the  sale  and  exploitation  of 
women,  who,  hy  means  of  force  and  restraint, 
compel  their  victims  to  practice  prostitution. 
These  investigations  have  disclosed  the  further 
fact  that  these  women  are  practically  slaves  in 
the  true  sense  of  the  word ;  that  many  of  them 
are  kept  in  houses  of  ill-fame  against  their 
will ;  and  that  force,  if  necessary,  is  used  to  de- 
prive them  of  their  liberty. 

The  characteristic  which  distinguishes  'the 
white-slave  trade'  from  inmiorality  in  general 
is  that  the  women  who  are  the  victims  of  the 
traffic  are  unwillingly  forced  to  practice  pros- 
titution. The  term  'white  slave'  includes  only 
those  women  and  girls  who  are  literally  slaves 
— those  women  who  are  owned  and  held  as 
property  and  chattels — whose  lives  are  lives  of 
involuntary  servitude;  those  who  practice 
prostitution  as  a  result  of  the  activities  of  the 
procurer,  and  who,  for  a  considerable  period 
at  least,  continue  to  lead  their  degraded  lives 
because  of  the  power  exercised  over  them  by 
their  owners.  In  short,  the  tchite-slave  trade 
may  be  said  to  be  the  business  of  securing 
tvhite  tvomen  and  girls  and  of  selling  them  out- 
right, or  of  exploiting  them  for  immoral  pur- 
poses.   Its  victims  are  those  women  and  girls 
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who,  if  given  a  fair  chance,  would,  in  all  human 
probability,  have  been  good  wives  and  mothers 
and  useful  citizens. 

The  preamble  of  an  existing  international 
agreement  on  this  subject  states  that  the  sev- 
eral governments,  'being  desirous  to  assure  to 
women  who  have  attained  their  majority  and 
are  subjected  to  deception  or  constraint,  as 
well  as  minor  women  and  girls,  an  efficacious 
protection  against  the  criminal  traffic  knoivn 
under  the  name  of  trade  in  white  tvomen 
Ctraite  des  blanches'),  have  resolved  to  con- 
clude an  arrangement  with  a  view  to  concert 
proper  measures  to  attain  this  purpose. '  It  is 
the  purpose  of  the  proposed  laws,  in  so  far  as 
it  may  be  possible  for  Congress  to  do  so,  to  pro- 
tect women  and  girls  against  this  criminal 
traffic  by  providing  for  the  punishment  of 
those  engaged  in  that  traffic  and  by  regulations 
established  by  the  act. 

Extensive  investigation  by  government  com- 
missions and  prosecuting  officers  in  various 
parts  of  the  country  disclose  the  fact  that  in 
many  cases  involving  women  and  girls  im- 
ported into  this  country,  and  those  transported 
from  one  state  to  another,  the  procurers  resort 
to  all  of  the  means  and  devices  known  to  the 
criminal  classes  to  accomplish  their  purposes. 
Liquor,  trickery,  deceit,  fraud,  and  the  use  of 
force  are  resorted  to  by  the  procurer  to  place 
the  girl  under  his  potver.  In  some  cases  those 
who  have  been  induced  to  come  to  the  larare 
Cities  are  first  introduced  to  the  house  of  pros- 
titution under  the  influence  of  liquor ;  in  others, 
the  procurer  enters  into  a  pretended  marriage 
with  his  victim;  in  many  cases  involving  the 
importation  of  women  and  girls  from  abroad 
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and  their  transportation  from  one  state  to  an- 
other the  inducement  is  the  promise  of  legiti- 
mate emplo^TQent  with  handsome  compensa- 
tion. Hundreds  of  men  in  large  cities  live 
from  the  earnings  of  the  victims  of  the  white- 
slave trade,  and  in  many  instances  the  more 
extensive  of  international  procurers  live  in 
affluence.  The  books  kept  by  a  notorious  im- 
porter  of  French  girls,  who  was  arrested  in 
Chicago  a  few  months  ago,  disclosed  his  earn- 
ings for  the  year  previous  to  his  arrest,  largely 
from  his  importation  and  wholly  from  his  ex- 
ploitation of  girls,  to  have  been  more  than 
$102,000. 

The  investigation  into  this  subject  conclu- 
sively shows  the  fact  that  for  some  time  after 
they  are  first  unwillingly  forced  to  take  up  a 
life  of  prostitution  many  of  the  victims  would 
at  once  abandon  it  were  it  possible  for  them  to 
do  so.  The  facts  are  that  in  order  to  insure 
her  continuance  in  the  degraded  life,  to  which 
she  has  been  unwillingly  forced  to  submit,  the 
procurer  has  resort  to  phj^sical  violence  and 
the  maintenance  of  a  system  of  surveillance 
which  makes  her,  to  all  intents  and  purposes, 
a  prisoner.  Obviously  the  portions  of  the  act 
which  require  the  proprietor  of  a  house  of  ill 
fame  to  report  to  the  Federal  authorities  con- 
cerning the  arrival  in  the  establishment  of  an 
alien  woman  or  girl  would,  at  least  so  far  as 
concerns  aliens,  make  unlaivful  detention  prac- 
tically impossible. 

The  national  and  international  importance 
of  suppressing  this  criminal  traffic  is  clearly 
shown  by  reference  to  the  treaty,  the  preamble 
of  which  is  given  above,  and  reports  of  gov- 
ernmental officers  and  others  on  the  subject. 
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The  Secretary  of  Commerce  and  La])or,  in 
liis  annual  report  for  1908,  page  18,  refers  to 
the  matter  in  the  following  terms : 

'It  is  highly  necessary  that  this  diahoUcol 
traffic,  which  has  attained  international  pro- 
portions, should  be  dealt  with  in  a  manner  ade- 
quate to  compass  its  suppression.  No  punish- 
ment is  too  severe  to  inflict  upon  the  procurer 
in  this  vile  traffic. ' 

The  act  of  February  20, 1907,  (Sec.  29),  cre- 
ated an  immigration  commission,  the  member- 
ship of  which  was  to  consist  of  three  Senators, 
three  members  of  the  House  of  Representa- 
tives, and  three  persons  to  be  appointed  by  the 
President  of  the  United  States.  In  a  prelim- 
inary report  submitted  February  27,  1909 
(Doc.  1489),  the  commission  says: 

'The  commission  has  made  an  extensive  in- 
vestigation into  the  question  of  the  importa- 
tion and  harboring  of  women  for  immoral  pur- 
poses. The  results  show  that  many  women  are 
being  regularly  imported  under  conditions 
which  often  amount  to  absolute  slavery. 

*  ■X-  *  *  * 

'It  is  believed  that  as  a  result  of  this  investi- 
gation the  commission  will  be  able  to  make 
recommendations  which  will  put  a  very  de- 
cided check  upon  this  horrible  traffic,  if,  in- 
deed, it  will  not  practically  break  it  up  en- 
tirely.' 

''the  traffic  is  systematic  and  extensive.'^ 

"Governmental  investigations  which  have 
been  conducted  disclose  the  fact  that  the  im- 
portation of  women  and  girls  from  foreign 
countries  has  been  systematic  and  continuous, 
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and  has  not  been  limited  to  isolated  and  acci- 
dental cases.  The  facts  in  connection  with  in- 
vestigations conducted  by  the  district  attorney 
at  Chicago  may  be  taken  as  typical  of  the  situ- 
ation in  many  other  cities. 

At  the  time  of  the  arrest  of  several  notorious 
French  importers  in  Chicago  a  large  amount 
of  correspondence  and  other  documentary  evi- 
dence fell  into  the  hands  of  the  authorities. 
This  evidence  showed  beyond  a  reasonable 
doubt  that  there  was  in  existence  an  organised 
system,  or  syndicate,  having  for  its  purpose  the 
importation  of  women  from  foreign  countries 
to  Chicago,  and  other  cities  in  the  United 
States  for  immoral  purposes.  This  syndicate 
had  headquarters  and  distributing  centers  in 
New  York,  Chicago,  Omaha,  Denver,  San 
Francisco,  Los  Angeles,  Seattle,  and  Nome, 
Alaska. 

It  is  conservatively  estimated,  from  an  ex- 
amination of  the  data  and  information  at 
hand,  that  the  syndicate  has  imported  annually 
during  the  preceding  8  or  10  years  on  an  aver- 
age of  about  2,000  women, — largely  French. 
It  also  appears  that  the  syndicate  regularly 
sent  agents  to  Europe  to  procure  girls  at  stated 
prices,  to  be  brought  to  the  United  States, 
where  they  were  placed  at  the  disposal  of  the 
keepers  of  houses  of  prostitution.  The  usual 
methods  employed  in  evading  the  immigration 
officers  at  the  port  of  entry  was  to  pass  the 
women  as  the  wives  or  sisters  of  the  procurers 
with  whom  they  arrived. 

One  of  the  chief  members  of  this  syndicate 
was  the  Frenchman  Alphonse  Dufaur,  who 
was  the  defendant  in  six  indictments,  in  the 
Chicago  district,  charging  him  with  harboring 
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alien  women  in  violation  of  the  existing  law. 
Dufanr  and  his  wife  subsequently  forfeited 
bonds  in  the  sum  of  $25,000  and  became  fugi- 
tives from  justice. 

Another  active  importer  and  procurer  was 
Henry  Lair,  who  operates  establishments  in 
Chicago  and  San  Francisco.  One  of  Lair's 
agents  was  a  man  named  Louis  Paint,  who 
some  time  ago  was  convicted  of  importing  in 
New  York  and  who  is  now  serving  a  sentence 
of  four  years  in  the  penitentiary  at  Atlanta, 
Ga.,  for  importing  women  for  Lair.  On  the 
recent  trial  of  Lair,  in  Chicago,  Paint  testified 
that  he  had  been  given  $800  by  Lair  and  told 
to  go  to  Paris  for  the  pur23ose  of  procuring  two 
girls  for  Lair's  establishment  in  Chicago. 
Lair  was  convicted  and  sentenced  by  Judge 
Landis  to  serve  two  years  at  hard  labor  in  the 
penitentiary  at  Fort  Leavenworth  and  to  pav 
a  fine  of  $2,500. 

Various  arrests  have  been  made  in  the  Chi- 
cago district  which  disclose  the  existence  of  a 
traffic  in  girls  from  Hungary,  Sweden,  Nor- 
way, Denmark,  Great  Britain,  and  other  coun- 
tries. 

In  this  connection  it  is  of  interest  to  note 
the  profits  realized  by  those  engaged  in  the 
importation  of  alien  women  for  the  purpose  of 
prostitution.  For  this  purpose  the  informa- 
tion in  the  possession  of  the  Government,  as 
the  result  of  prosecution  against  the  French 
procurer,  Dufaur,  which  is  definite  and  accu- 
rate, may  be  taken  as  typical  of  the  remunera- 
tive character  of  the  traffic.  The  books  of  ac- 
count kept  by  Dufaur  show  that  liis  income, 
from  his  establishment  in  Chicago,  realized 
largely  as  a  result  of  his  success  as  an  importer, 
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was,  for  the  12  months  mimediately  preceding 
his  arrest,  upward  of  $102,000.  these  books 
also  show  that  during  the  mouth  of  May,  pre- 
vious to  his  arrest,  the  earnings  of  one'^giyi,  a 
recent  importation,  were  $723.  In  almost 
every  instance  which  has  come  to  the  attention 
of  the  authorities  the  girls  who  were  imported 
from  France  by  the  French  syndicate  were 
compelled  to  turn  over  every  day  to  the  pro- 
prietor of  the  establishment  in  ivhich  they  were 
detained  all  their  earnings.  They  were  usuallv 
allowed  only  enough  to  purchase  the  clothing 
necessary  to  make  them  attractive  to  frequent- 
ers of  the  place. 

"international  agreement  for  the  repres- 
sion OF  THE  TRADE  IN  WHITE  WOMEN. '^ 

''A  project  of  arrangement  for  the  suppres- 
sion of  the  tvhite-slave  traffic  was,  on  July  25, 
1902,  adopted  for  submission  to  their  respect- 
ive Governments  by  the  delegates  of  various 
powers  represented  at  the  Paris  conference  for 
the  repression  of  the  trade  in  ivliite  ivomen. 

The  stipulations  of  this  project  of  arrange- 
ment were  confirmed  by  preliminary  agree- 
ment signed  at  Paris,  May  18,  1904,  by  the 
Governments  of  Germany,  Belgium,  Denmark, 
Spain,  France,  Great  Britain,  Italy,  the  Neth- 
erlands, Portugal,  Russia,  Sweden,  Norway 
and  the  Swiss  Federal  Council. 

By  its  resolution  of  March  1,  1905,  the  Sen- 
ate of  the  United  States  advised  and  consented 
to  the  adhesion  by  the  United  States  to  the 
said  project  of  arrangement,  and  therefore,  on 
June  6,  1908,  the  President  announced  the  ad- 
herence on  the  part  of  this  Government  to  the 
project,  and  this  acllierence  was  on  June  15, 
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1908,  covered  by  the  proclamation  of  the  Pres- 
ident. This  treaty  was  published  in  pamphlet 
form  by  the  State  Department  as  Treaty 
Series,  No.  496,  and  a  complete  copy  is  at- 
tached hereto  as  Appendix  B.  The  preamble 
of  this  agreement  recites  that  the  various  Gov- 
ernments, being  desirous  to  assure  to  women 
who  have  attained  their  majority,  and  are  sub- 
jected to  deception  or  constraint,  as  well  as 
minor  women  and  girls,  an  efficacious  protec- 
tion against  the  criminal  traffic  known  under 
the  name  of  trade  in  white  women — Hraite  des 
blanches' — have  resolved  to  conclude  an  ar- 
rangement with  a  view  to  concert  proper  meas- 
ures to  attain  this  purpose."  (See  Congres- 
sional Record,  Vol.  50,  pp.  3368;  3370;  3371.) 

Where  the  language  of  a  statute  is  ambigu- 
ous or  doubtful,  it  is  well  settled  that  resort 
may  be  had  to  the  history  of  the  act.  ''Both 
the  debates,  however,  and  the  reports  of  com- 
mittees may  be  consulted  for  the  purpose  of 
ascertaining  the  general  object  of  the  legisla- 
tion proposed  and  the  evils  sought  to  be  reme- 
died." 

36  CYC.  pp.  1138  and  1139  and  cases 
there  cited. 

Holy  Trinity  Church  v.  U.  S.,  143  U.  S. 
457,  36  L.  Ed.  226. 

Even  the  title  of  the  Act  may  be  referred  to 
as  tending  to  throw  light  upon  the  legislative 
intent  of  its  scope  or  operation. 

Said  Mr.  Justice  Brewer  in  Holy  Trinity 
Church  V.  U.  S.,  supra:    "We  find,  therefore, 
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that  tlic  title  of  the  Act,  the  evil  which  was  in- 
fended  to  be  remedied,  the  circumstances  sur- 
rounding the  appeal  to  Congress,  the  reports 
of  the  Committees  of  each  House,  all  concur  in 
affirming  that  the  intent  of  Congress  was  sim- 
ply to  stay  the  influx  of  this  cheap  unskilled 
labor. ' ' 

To  the  same  effect,  see  Binns  v.  U.  S  194 
U.  S.  486; 

Coosaw  Mining   Co.   v.   So.   Car.,   144 
U.  S.  563. 

In  ascertaining  the  intent  of  a  statute,  espe- 
cially the  remarks  of  the  member  in  charge  of 
the  bill,  are  important  and  of  value. 

CYC.  Vol.  36,  pp.  1138,  1139; 
U.  S.  V.  A¥ilson,  58  Fed.  768 ; 
Ex  p.  Farley,  40  Fed.  m. 

The  Act  was  passed  by  Congress  under  the 
grant  of  power  contained  in  Art.  1,  Sec.  8, 
subd.  3,  of  the  Constitution, — known  popu- 
larly as  the  "interstate  commerce  clause." 

From  what  we  have  said,  it  vnW  be  appar- 
ent, without  citation  or  argument,  that  the 
traffic  in  female  human  beings — the  procur- 
ing, selling  or  using  for  financial  profit- 
comes  directly,  and  not  by  implication,  within 
the  meaning  of  the  word  "commerce"  as  used 
in  the  Constitution. 
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However,  the  trial  court,  we  respectfully 
submit,  conceived  a  wrong  impression  of  the 
nature  and  scope  of  the  Act  and  erroneously 
instructed  the  jury  to  the  injury  of  the  de- 
fendant. The  only  definition  of  "interstate 
commerce"  given  the  jury  by  the  Court  will 
be  found  on  page  374  of  the  Transcript  of 
Record,  where  the  Court  said : 

"The  term  interstate  commerce,  so  far  as 
here  involved,  means  transportation  or  carry- 
ing from  one  state  to  another,  and  such  trans- 
portation may  be  by  means  of  a  railroad  or 
any  other  mode  of  carriage  usually  employed 
by  common  carriers  of  passengers. ' ' 

And  the  Court's  whole  charge  to  the  jury  is 
based  upon  that  erroneous  definition  of  the 
term  "interstate  commerce"  as  used  in  the 
Act. 

It  is  upon  this  that  we  predicate  an  assign- 
ment of  error  among  several  others  on  the 
same  general  subject. 

A  perusal  of  the  Act  will  readily  disclose 
where  the  Court  obtained  its  erroneous  con- 
ception. 

The  title  of  the  Act  is  misleading.  At  first 
reading,  one  would  readily  conclude  that  the 
subject  was  "An  Act  to  prohibit  the  transpor- 
tation for  immoral  purposes  of  women  and 
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girls."    Again,  the  first  section  would  lead  one 
to  the  same  conclusion,  wherein  it  says : 

''That  the  term  'interstate  commerce'  shall 
include  transportation  from  any  State  or  Ter- 
ritory or  the  District  of  Columbia  to  any  other 
State  or  Territory  or  the  District  of  Colum- 
bia." 

The  subject  of  the  Act,  however,  as  ex- 
pressed in  the  title,  is:  "An  act  to  further 
regulate  interstate  and  foreign  commerce;'^ 
and  the  first  section  merely  recites  that  the 
term  "interstate"  shall  include  state,  terri- 
tory and  the  District  of  Columbia.  In  other 
words,  the  Act  is  for  the  purpose  of  further 
regulating  interstate  and  foreign  commerce, 
and  not  an  act  to  regulate  the  transportation 
of  women  and  girls  for  immoral  purposes,  as 
erroneously  conceived  by  the  trial  court. 

Let  us  now  elucidate  by  applying  a  few  rules 
of  construction  and  interpretation. 

"Laws  are  expounded  and  enforced,  not 
made,  by  the  Courts.  The  makers  are  entitled 
to  have  their  real  meaning,  if  it  can  be  ascer- 
tained, carried  out.  Hence  the  primary  object 
of  all  rules  for  interpreting  statutes  is  to  ascer- 
tain the  legislative  intent;  or,  exactly,  the 
meaning  which  the  subject  is  authorized  to 
understand  the  legislature  intended.  Hence, 
also,  if  the  Courts  can  ascertain  the  legislative 
meaning,  their  duty  is  to  give  it  effect,  what- 
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ever  may  be  the  personal  opinions  of  the  in- 
cumbents of  the  bench  on  the  policy  of  the 
law." 

Bishop  on  Statutory  Crimes,  3rd  Ed. 
Sec.  70. 

"It  is  indispensable  to  a  correct  understand- 
ing of  a  statute  to  enquire  first  what  is  the  sub- 
ject of  it.  When  the  subject  matter  is  once 
clearly  ascertained  and  its  general  intent,  a 
key  is  found  to  all  its  intricacies;  general 
words  may  be  restrained  to  it,  and  those  of  a 
narrower  import  may  be  expanded  to  embrace 
it  to  effectuate  that  intent.  When  the  inten- 
tion can  be  collected  from  the  statute,  words 
may  be  modified,  altered  or  supplied  so  as  to 
obviate  any  repugnancy  or  inconsistency  with 
such  intention.  *  *  *  In  the  Eureka  case, 
Mr.  Justice  Field  said:  'Instances  without 
number  exist  where  the  meaning  of  words  in  a 
statute  has  been  enlarged  or  restricted  and 
qualified  to  carry  out  the  intention  of  the  legis- 
lature. The  enquiry,  where  any  uncertainty 
exists,  always  is  as  to  what  the  legislature  in- 
tended, and  when  that  is  ascertained  it  con- 
trols.    *     *     *" 

Vol.   II  Lewis'   Sutherland   Statutory 
Construction,  2nd  Ed.  Sec.  347. 

"In  United  States  v.  Minn.,  3  Sumn.  209, 
211,  Fed.  Case  No.  16,  740,  Mr.  Justice  Story 
said  that  the  proper  course  is  'to  search  out 
and  follow  the  true  intent  of  the  legislature, 
and  to  adojjt  that  sense  of  the  words  which 
harmonize  best  with  the  context,  and  promotes 
in  the  fullest  manner  the  apparent  policy  and 
objects  of  the  legislature.'  To  the  same  effect 
are  United  States  v.  Morris,  14  Pet.  464,  10 
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L.  Ed.  543;  American  Fur.  Co.  v.  United 
States,  2  Pet.  358,  367,  7  L.  Ed.  450,  453; 
United  States  v.  Lacher,  134  U.  S.  624,  628 ; 
33  L.  Ed.  1080,  1083 ;  10  Sup.  Ct.  Rep.  625 ; 
Sedgw.  Stat.  &  Const.  Law,  2nd  Ed.  282 ;  Max- 
well, Interpretation  of  Statutes,  2nd  Ed.  318." 

U.  S.  V.  Bitty,  208  U.  S.  393. 
Reverting  to  the  case  at  bar. 

What  was  the  intent  of  Congress  in  enacting 
"The  White-slave  traffic  Act"?  From  what 
sources  do  we,  or  can  we  ascertain,  such  intent  ? 

(1)  The  congressional  intent  is  expressed 
in  the  title : 

''An  Act  to  further  regulate  interstate  and 
foreign  commerce     *     *     *." 

(2)  The  congressional  intent  is  expressed 
in  section  6  of  the  act : 

"And  in  pursuance  of  and  for  the  purpose 
of  carrying  out  the  terms  of  the  agreement  or 
propect  of  arrangement  for  the  suppression  of 
the  white-slave  traffic,  adopted  July  twenty- 
fifth,  nineteen  hundred  and  two,  for  submis- 
sion to  their  respective  governments  by  the 
delegates  of  various  powers  represented  at  the 
Paris  Conference  and  confirmed  by  a  formal 
agreement  signed  at  Paris  on  May  eighteenth, 
nineteen  hundred  and  four,  and  adhered  to  by 
the  United  States  on  June  sixth,  nineteen  hun- 
dred and  eight,  as  shown  by  the  proclamation 
of  the  President  of  the  United  States,  dated 
June  fifteenth,  nineteen  hundred  and  eight, 


284 

(3)  The  congressional  intent  is  expressed 
in  section  7  of  the  Act,  wherein  it  is  provided 
that  a  corporation,  company,  society  or  asso- 
ciation may  be  guilty  of  a  violation  of  the  pro- 
visions of  the  Act,  and  this  rule  of  construc- 
tion is  prescribed : 

"The  word  'person,'  as  used  in  this  Act,  shall 
be  construed  to  import  both  the  plural  and  the 
singular,  as  the  case  demands,  and  shall  in- 
clude corporations,  companies,  societies,  and 
associations.  When  construing  and  enforcing 
the  provisions  of  this  Act,  the  act,  omission,  or 
failure  of  any  officer,  agent,  or  other  person, 
acting  for  or  employed  by  any  other  person  or 
by  any  corporation,  company,  society,  or  asso- 
ciation, within  the  scope  of  his  employment  or 
office,  shall  in  every  case  be  also  deemed  to  be 
the  act,  omission,  or  failure  of  such  other  per- 
son, or  of  such  company,  corporation,  society, 
or  association,  as  well  as  that  of  the  person 
himself. ' ' 

(4)  The  congressional  intent  is  expressed 
in  Section  8  of  the  Act  wherein  it  defines  and 
entitles  the  Act  as  the 

"White-slave  traffic  Act." 

"White-slave,  a  girl  sold  into  captivity  for 
immoral  purposes." 

Standard  Dictionary,  supra. 

Holv  Trinity  Church  v.  U.  S.,  143  U.  S. 
457,  36  L.  Ed.  226. 

(5)  The  congressional  intent  is  expressed 
in  the  caption  of  the  President's  Proclama- 
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tioD,  referred  to  in  section  6  of  the  Act  (35 
Stat,  at  Large,  pt.  2,  p.  1979)  : 

"Agreement  between  the  United  States  and 
other  Powers  for  the  repression  of  the  trade  in 
tuhite  women.  Signed  at  Paris,  May  18,  1904; 
ratification  advised  by  Senate,  March  1,  1905 ; 
adhered  to  by  the  President,  June  6, 1908 ;  pro- 
claimed June  15,  1908." 

(6)  Also  in  the  first  paragraph  of  the 
Proclamation : 

"AVhereas  a  project  of  arrangement  for  the 
suppression  of  the  white  slave  traffic  was,  on 
July  25,  1902,  adopted  for  submission  to  their 
respective  Governments  b}^  the  delegates  of 
various  Powers  represented  at  the  Paris  Con- 
ference for  the  repression  of  the  trade  in  white 
women/' 

(7)  Also  in  the  preamble  of  the  Interna- 
tional Agreement,  referred  to  and  made  a  part 
of  the  President's  Proclamation  (35  St.  at  Lg., 
pt.  2,  pp.  1980-1984)  : 

"His  Majesty  the  German  Emperor,  *  *, 
being  desirous  to  assure  to  women  who  have 
attained  their  majority  and  are  subjected  to 
deception  or  constraint,  as  well  as  to  minor 
women  and  girls,  an  efficacious  protection 
against  the  criminal  traffic  known  under  the 
name  of  trade  in  tvhite  women  ('Traite  des 
blanches'),  have  resolved  to  conclude  an  ar- 
rangement with  a  view  to  concert  proper  meas- 
ures to  attain  this  purpose     *     *     *." 

(8)  Also  in  Article  6  of  the  Agreement 
which  recites: 
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"The  contracting  Governments  agree,  with- 
in the  limits  of  the  laws,  to  exercise,  as  far  as 
possible,  a  supervision  over  the  bureaux  or 
agencies  which  occupy  themselves  with  finding 
places  for  women  or  girls  in  foreign  coun- 
tries." 

(9)  Further,  in  the  action  of  the  Senate 
upon  the  Agreement  (Vol.  39  Cong.  Rec,  pt. 
4,  p.  3770)  : 

"Repression  of  the  trade  in  white  women. 

"The  injunction  of  secrecy  was  removed 
March  1,  1905,  from  projects  of  a  convention 
and  an  additional  arrangement  adopted  on 
July  25,  1902,  by  the  delegates  of  the  various 
Powers  represented  at  the  Paris  conference 
for  the  repression  of  the  trade  in  white  ivomen 
(traite  des  blanches)/^ 

In  these  several  documents  it  will  be  seen 
that  the  terms  ^Hrade  in  white  w^omen"  and 
"White  slave  traffic"  are  used  interchange- 
ably, and  the  words  "trade"  and  "traffic"  as 
being  synonymous. 

A  few  definitions  may  aid  in  bearing  out  our 
contention.  They  are  quoted  from  The  Cen- 
tury Dictionary  (N.  Y.  1913)  : 

'^ Slave" — "A  person  who  is  the  chattel  or 
property  of  another  and  is  wholly  subject  to 
his  will;  a  bond-servant;  a  serf." 

"Slave-trade" — "The  trade  or  business  of 
procuring  human  beings  by  capture  or  pur- 
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chase,  transporting  them  to  some  distant  coun- 
try, and  selling  them  as  slaves;  traffic  in 
slaves. ' ' 

"Trade" — "8.  The  exchange  of  commodi- 
ties for  other  commodities  or  for  money;  the 
business  of  buying  or  selling ;  dealing  by  way 
of  sale  or  exchange ;  commerce ;  traffic." 

''Traffic" — "1.  An  interchange  of  goods, 
merchandise,  or  other  property  of  any  kind 
between  countries,  communities  or  individ- 
uals; trade;  commerce." 

(10)  The  congressional  intent  is  disclosed 
by  the  history  of  the  Act,  the  debates  in  Con- 
gress and  the  reports  of  conamittees. 

Holv  Trinity  Church  v.  U.  S.,  143  U.  S. 
457;36L.  Ed.  226. 

(11)  The  congressional  intent  is  shown  by 
the  contemporaneous  construction  given  the 
Act  by  the  executive  departments  of  the  Gov- 
ernment. 

U.  S.  V.  Ala.  R.  R.  Co.,  142  U.  S.  621 ; 

U.  S.  V.  Finnell,  185  U.  S.  236,  244;  46 
L.  Ed.  890; 

New  York  v.  New  York  City  R.  R.  Co., 
193  N.  W.  543,  86  N.  E.  565. 

It  is  hardly  necessary,  however,  to  go  out- 
side the  Act  to  ascertain  the  intention  of  Con- 
gress to  suppress  the  White-slave  traffic, — the 
abominable  practice  of  enticing,  coercing,  buy- 
ing and  otherwise  procuring  girls  to  be  en- 
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slaved  in  prostitution,  debauchery  and  other 
immoral  practices  for  the  profit  and  gain  of 
their  masters — white  slavers.  It  is  not  neces- 
sary to  refer  to  the  newspaper,  magazine  or 
platform  demand  for  legislative  action  prior 
to  and  contemporaneous  with  the  passage  of 
the  Act. 

Could  any  other  intent  be  deduced?  If 
there  can,  let  counsel  for  the  United  States 
point  it  out. 

Having  thus  ascertained  the  **true  intent 
of  the  legislature,"  to  use  Mr.  Justice  Story's 
language,  supra,  ''we  must  adopt  that  sense  of 
the  words  which  harmonize  best  with  the  con- 
text and  promotes  in  the  fullest  manner  the 
apparent  policy  and  objects  of  the  legislature." 

Applying  this  rule  to  sections  2,  3  and  4  of 
the  Act,  it  will  be  seen,  at  a  glance,  that  they 
solely  refer  to  any  ^^ person."  But,  by  section 
7  of  the  Act,  the  word  "person"  is  made  to  in- 
clude a  "corporation,  company,  society,  or 
association,"  engaged  in  the  interstate  traffic 
in  ivhite-slaves  or  women  to  be  used  for  im- 
moral practices.  It  will  not  be  seriously 
claimed  that  a  "corporation,  company, 
society,  or  association"  is  capable  of  sexual 
intercourse.  Yet  the  use  of  the  words  "cor- 
poration,  company,  society,  or  association," 
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shows  that  Congress  had  in  mind  the  fact  that 
a  ''corporation,  company,  society,  or  associa- 
tion" might  engage,  equally  with  a  person,  in 
the  illicit  business  or  commerce  of  bartering 
in  girls  and  women  for  profit  or  gain. 

We  deem  this  conclusive. 

A  more  appropriate  title  for  the  Act  would, 
perhaps,  have  been,  "An  Act  to  further  regu- 
late interstate  and  foreign  commerce  by  pro- 
hibiting therein  the  trade  or  traffic  in  white 
women  to  be  used  as  slaves  in  commercialized 
vice. ' ' 

None  of  the  evidence  or  testimony  in  the 
case  at  bar  attempts  to  prove  the  defendant  a 
"white-slaver."  There  is  not  a  scintilla  of 
evidence  of  any,  the  slightest,  commercialism 
in  the  case  at  bar.  The  whole  theory  of  the 
case,  from  its  inception,  was  based  upon  the 
erroneous  conception  that  the  Act  covered  all 
cases  of  immoral  interstate  conduct.  The 
prosecution,  as  well  as  the  Court,  labored 
under  this  grossly  erroneous  interpretation  of 
the  Act.  The  erroneous  conception,  as  we  have 
before  stated,  consisted  of  the  idea  that  it  was 
an  Act  to  regulate  transportation — that  the 
jurisdiction  of  the  Court  rested  upon  the  right 
to  regulate  interstate  transportation,  instead 
of  the  right  to  regulate  interstate  commerce. 
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This  leads  to  the  construction  to  be  placed 
npon  the  word  *' commerce "  as  used  in  the 
Federal  Constitution. 

We  respectfully  contend  that  the  word 
''commerce,"  as  employed  by  the  framers  of 
the  Constitution,  implies  a  means  to  a  finan- 
cial, pecuniary  or  other  like  remunerative 
end, — traffic  or  trade  for  emolument  or  com- 
pensation. That  this  meaning  is  basal.  That 
we  unconsciously  imply  such  meaning  when- 
ever we  employ  the  word. 

Bearing  this  fundamental  definition  in 
mind,  let  us  apply  some  elementary  rules  of 
construction  and  examine  some  of  the  leading 
cases  which  have  construed  this  word  in  the 
Constitution. 

*'48.  It  is  a  cardinal  rule  in  the  interpre- 
tation of  constitutions  that  the  instrument 
must  be  so  construed  as  to  give  effect  to  the  in- 
tention of  the  people  tvho  adopted  it." 

*' Where  the  meaning  shown  on  the  face  of 
the  words  is  definite  and  intelligible,  the  courts 
are  not  at  liberty  to  look  for  another  meaning, 
even  though  it  would  seem  more  probable  or 
natural,  but  they  must  assume  that  the  consti- 
tution means  just  what  it  says." 

"3.  A  constitution  should  be  construed 
with  reference  to,  but  not  overruled  by,  the 
doctrines  of  the  common  law  and  the  legisla- 
tion previously  existing  in  the  state." 
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Black's  <Constitutional  Law,  2nd  Ed. 
Sees.  48-49. 

"The  court  should  put  itself  in  the  position 
of  the  legislature, — should  stand,  in  contem- 
plating the  statute,  where  the  maker  of  it 
stood — the  better  to  discern  the  reason  and 
scope  of  the  provision.  They  who  voted  for 
the  measure  must  have  had  in  mind  a  meaning 
for  the  enacted  words ;  and  the  meaning,  thus 
perceived,  must  be  given  them  by  the  Court. 
Thus,  'Time, — If  the  statute  is  old,  or  if  it  is 
modern,  the  court  should  transport  itself  back 
to  the  time  when  it  was  framed,  consider  the 
condition  of  things  then  existing,  and  give  it 
the  meanings  which  the  language  as  then  used, 
and  the  other  considerations,  require. '  ' ' 

Bishop  on  Stat.  Crimes,  3rd  Ed.  Sec. 
75. 

"In  a  book  not  strictly  of  the  legal  class  we 
read:  'No  sentence  or  form  of  words  can 
have  more  than  one  true  sense;'  and  this  only 
one  we  have  to  enquire  for.  This  is  the  very 
basis  of  all  interpretation.  *  *  *  Every 
man  or  body  of  persons,  making  use  of  words, 
does  so  in  order  to  convey  a  certain  meaning ; 
and  to  find  this  precise  meaning  is  the  object 
of  all  interpretation.  To  have  two  meanings 
in  view  is  equivalent  to  having  no  meaning, 
and  amounts  to  absurdity.'  " 

Same,  Sec.  94. 

"Adopted  from  other  state  or  country. 
*  *  *  *  In  the  adjudications  on  (this 
question,  no  nice  distinctions  have  been  drawn ; 
but,  in  a  general  way,  it  is  held  that  a  word, 
phrase  or  statutory  provision,  adopted  from 
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the  laws  of  another  state,  or  from  England, 
*  *  *  will  ordinarily  receive  the  con- 
struction it  had  in  the  law  whence  it  was 
taken. ' ' 

''Constitution. — In  pursuance  of  the  pre- 
sumed intent  of  the  makers,  a  constitutional 
provision,  adopted  from  another  state  after  it 
had  been  judicially  interpreted,  will,  in  the 
absence  of  any  contrary  indication,  retain  the 
meaning  thus  previously  ascertained." 

Same,  Sec.  97. 

"Looking  to  the  subject  for  the  meaning,  if 
a  statute  employs  a  word  which,  though  not 
legal,  is  technical  to  its  subject,  we  give  it  the 
technical  sense, — not  the  general  sense,  not  one 
technical  to  another  subject, — unless  some- 
thing appears  indicating  a  different  intent  of 
the  legislature.    Thus, — 

"An  act  relating  to  commerce  is  interpreted 
by  the  vocabulary  of  merchants,  not  of  me- 
chanics. ' ' 

Same,  Sec.  99. 

"Ordinarily  the  language  is  to  be  under- 
stood in  its  common  signification;  as,  for  in- 
stance, general  terms  are  to  receive  their  gen- 
eral, not  restricted  sense." 

Same,  Sec.  102. 

"Our  constitutions,  being,  like  statutes, 
written  instruments  and  laws,  are,  in  the  main, 
similarly  interpreted. ' ' 

Same,  Sec.  92. 

"Believing,  as  I  do,  that  the  success  of  free 
institutions  depends  on  a  rigid  adherence  to 
the  fundamental  law,  I  have  never  yielded  to 


293 

considerations  of  expediency  in  expounding  it. 
There  is  always  some  plausible  reason  for  the 
latitudinarian  constructions  which  are  re- 
sorted to  for  the  purpose  of  acquiring  power, 
— some  evil  to  be  avoided,  or  some  good  to  be 
attained,  by  pushing  the  powers  of  the  govern- 
ment beyond  their  legitimate  boundary.  It  is 
by  yielding  to  such  influences  that  constitu- 
tions are  gradually  undermined,  and  finally 
overthrown.  My  rule  has  ever  been  to  follow 
the  fundamental  law  as  it  is  written,  regard- 
less of  consequences.  If  the  law  does  not 
work  well,  the  people  can  amend  it ;  and  incon- 
veniences can  be  borne  long  enough  to  await 
that  i^rocess.  But  if  the  legislature  or  the 
courts  undertake  to  cure  defects  by  forced  and 
unnatural  constructions,  they  inflict  a  wound 
upon  the  constitution  which  nothing  can  heal. 
One  step  taken  by  the  legislature  or  the  judi- 
ciary in  enlarging  the  powers  of  the  govern- 
ment opens  the  door  for  another,  which  will 
be  sure  to  follow;  and  so  the  process  goes  on, 
until  all  respect  for  the  fundamental  law  is 
lost,  and  the  powers  of  the  government  are 
just  what  those  in  authority  please  to  call 
them. ' ' 

Oakley  vs.  Aspinwall,  (N.  Y.)  3  Coms., 
547,  568. 

Having  these  fundamental  principles  in 
mind,  we  will  proceed  to  apply  them  to  the 
word  ' '  commerce ' '  as  used  in  the  Constitution. 

Our  first  step  will  be  to  place  ourselves  in 
the  constitutional  convention — revert  to  Phil- 
adelphia, Pennsylvania,  as  of  September  17th, 
1787, — the  date  of  the  adoption. 
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The  next  step  will  be  to  ascertain  what  that 
convention  understood  by  the  word  "com- 
merce" when  the  delegates  caused  it  to  be  in- 
serted into  Subd.  3,  Section  8,  of  Article  1  of 
our  Federal  Constitution. 

As  we  have  seen,  resort  may  be  had  to  prior 
laws — to  the  English  common  law — the  law 
adopted  by  this  country  and  so  adopted  at 
about  that  time.  Therefore,  the  highest  au- 
thority we  could  find  to  enlighten  us  upon  the 
subject  would  be  the  definition  giv^n  it  by 
Blackstone  himself.  Sir  William  Blackstone 
completed  his  Commentaries  in  1765,  just 
twenty-two  years  prior  to  the  drafting  of  our 
Constitution.  No  one  will  argue  that  any  dif- 
ferent meaning  crept  into  the  law  during  this 
interim.  Blackstone 's  definition  of  both  for- 
eign and  domestic  commerce  will  be  found  on 
pages  (original  paging)  273  to  278,  subdi- 
vision V.    In  part,  it  is  as  follows : 

"V.  Another  light  in  which  the  laws  of 
England  consider  the  King  with  regard  to 
domestic  concerns,  is  as  the  arbiter  of  com- 
merce. By  commerce,  I  at  present  mean  do- 
mestic conamerce  only.  It  would  lead  me  into 
too  large  a  foreign  trade,  its  privileges,  regu- 
lations, and  restrictions;  and  would  be  also 
quite  beside  the  purpose  of  these  commen- 
taries, which  are  confined  to  the  laws  of  Eng- 
land ;  whereas,  no  municipal  laws  can  be  suffi- 
cient to  order  and  determine  the  very  exten- 
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sive  and  complicated  affairs  of  traffic  and  mer- 
chandise; neither  can  they  have  a  proper  au- 
thority for  this  purpose.  For,  as  these  are 
transactions  carried  on  between  subjects  of 
independent  states,  the  municipal  laws  of  one 
will  not  be  regarded  by  the  other.  For  which 
reason  the  affairs  of  commerce  are  regulated 
by  a  law  of  their  own,  called  the  law  merchant 
or  lex  mercatoria,  which  all  nations  agree  in, 
and  take  notice  of.  And  in  particular  it  is 
held  to  be  part  of  the  law  of  England,  which 
decides  the  causes  of  merchants  by  the  general 
rules  which  obtain  in  all  commercial  coun- 
tries ;  and  that  often,  even  in  matters  relating 
to  domestic  trade,  as  for  instance,  with  regard 
to  the  drawing,  the  acceptance,  and  the  trans- 
fer of  inland  bills  of  exchange. 

''With  us  in  England,  the  King's  preroga- 
tive, so  far  as  it  relates  to  mere  domestic  com- 
merce, will  fall  principally  under  the  following 
articles : 

"First  the  establishment  of  ptchlic  marts,  or 
places  of  buying  and  selling,  such  as  markets 
and  fairs,  with  the  tolls  thereunto  belonging. 
These  can  only  be  set  up  by  virtue  of  the 
King's  grant,  or  by  long  and  immemorial 
usage  and  prescription,  which  presupposes 
such  a  grant.  The  limitation  of  these  public 
resorts  to  such  time  and  such  place  as  may  be 
most  convenient  for  the  neighbourhood,  forms 
a  part  of  economics,  or  domestic  polity,  which, 
considering  the  kingdom  as  a  large  familv,  and 
the  King  as  the  master  of  it,  he  clearly'has  a 
right  to  dispose  and  order  as  he  pleases. 

"Secondly,  the  regulation  of  weights  and 
measures.  These,  for  the  advantage  of  the 
pubhc,    ought    to    be    universally    the    same 
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througlioiit  the  kingdom ;  being  the  general  cri- 
terions  which  reduce  all  things  to  the  same  or 
an  equivalent  value.     *     *     * " 

"Thirdly,  as  money  is  the  medium  of  com- 
merce, it  is  the  King's  prerogative,  as  the 
arbiter  of  domestic  conunerce,  to  give  it  au- 
thority to  make  it  current.  Money  is  a  uni- 
versal medium,  or  common  standard,  by  com- 
parison with  which  the  value  of  all  merchan- 
dise may  be  ascertained ;  or  it  is  a  sign  which 
represents  the  respective  values  of  all  com- 
modities." 

Chancellor  Kent's  commentaries  (N.  Y., 
Nov.  23rd,  1826)  on  the  subject  of  commerce 
is  also  instructive. 

Commentaries  on  American  Law,  Vol. 
1,  pp.  32-34;  431-439. 

Not  only  in  these  works,  but  in  all  defini- 
tions of  the  word  found  in  the  text  books  and 
reported  cases,  the  fundamental  conception  of 
the  word  ' '  commerce ' '  will  be  found  to  include 
a  transaction  for  a  monetary  or  pecuniary 
gain.  Of  course,  the  word  is  broad  and  in- 
cludes within  its  meaning  any  ancillary  sub- 
ject, such,  for  instance,  as  the  federal  govern- 
ment jurisdiction  over  navigable  waters 
wholly  within  a  state. 

(Act  of  Sept.  19th,  1890.) 
In   other  words,   as  we   gather  from  Mr. 
Blackstone's  definition,  the  first  principle  of 
the  word  in  its,  peiiiaps  we  might  say,  bar- 
baric sense,  is  trade  or  barter.     To  this,  the 
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English  law  had  iucliided  the  subject  of 
weights  and  measures  and  the  coinage  of 
money.  Still  other  auxiliary  subjects  have 
also  been  construed  as  being  included  within 
the  meaning  of  the  w^ord,  but  a  close  study  of 
them  all  will  disclose  that  the  earliest  concep- 
tion of  the  word  is  still  retained, — commercial 
intercourse  for  gain. 

Judge  Russell,  in  U.  S.  v.  Hoke,  187  Fed. 
992,  has  cited  a  number  of  cases  which  construe 
this  section  of  the  Constitution. 

The  first  subject  commented  upon  is  that  the 
power  to  regulate  commerce  includes  the 
power  to  regulate  the  transportation  of  pas- 
sengers. The  jurisdiction  of  Congress  to  ex- 
ercise this  power  in  interstate  travel,  we  do 
not  question.  We  have  no  desire  to  quarrel 
with  the  United  States  Supreme  Court  re- 
garding any  of  its  decisions  on  this  subject. 
We  agree  implicitly  with  that  Court  upon 
this  subject.  The  conmion  carrier  of  passen- 
gers is  undeniably  engaged  in  a  commercial 
pursuit,  the  traffic  for  gain.  The  contract  for 
carrying — evidenced  by  a  ticket — is  a  commer- 
cial transaction  and  should  be  regulated  by  the 
State.  The  conmion  carrier  is  engaged  in  a 
purely  commercial  enterprise  and  his  business 
should  be  regulated.     The  passenger,  as  long 
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as  his  contract  of  carriage  is  executory,  is,  to 
a  more  or  less  extent,  subject  to  observe  certain 
rules,  regulations  and  laws  which  Congress 
directly,  or  through  its  agents,  may  impose. 
To  this  extent,  therefore,  Congress,  under  this 
constitutional  power,  regulates  the  passenger 
as  well  as  the  carrier.  But  this  regulation  of 
the  passenger  has  its  beginning  and  its  end  in 
the  contract  of  carriage — the  contract  for  gain 
entered  into  by  the  common  carrier  engaged  in 
a  commercial  enterprise.  For  instance: 
Should  Congress  pass  a  law,  in  furtherance  of 
the  public  safety,  forbidding  passengers  to 
stand  upon  the  platform  of  a  car  while  the 
train  was  in  motion  and  prescribing  a  penalty 
to  be  imposed  upon  the  passenger  for  its  vio- 
lation, it  would  be  a  constitutional  law  in 
interstate  travel.  Likewise,  a  federal  inter- 
state law  forbidding  expectorating  on  the  floor 
or  platform  of  an  interstate  train  would  be 
another  instance. 

But  outside  the  scope  of  the  contract  of  car- 
riage the  jurisdiction  does  not  exist.  For  in- 
stance :  Congress  could  not  enact  a  law  mak- 
ing it  a  federal  offense  for  a  person  to  pur- 
chase a  ticket  in  one  state,  and,  riding  on  a 
common  carrier  into  another  state,  with  mal- 
ice aforethought  for  the  express  purpose  of 
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committing  the  crime  of  murder  in  such  other 
state.  In  such  case,  the  regulation  would  be 
the  regulation  of  a  criminal,  not  the  regula- 
tion of  a  passenger. 

The  subject  of  the  law  would  be  the  preven- 
tion of  and  punislmient  for  a  criminal  of- 
fense. The  fact  that  the  defendant  was  an 
interstate  passenger  would  be  a  mere  incident. 
The  intent  of  Congress,  as  expressed  in  such 
an  Act,  would  be  to  prevent  and  punish  for 
crime.  In  no  sense,  could  it  be  construed  as 
an  Act  to  regulate  interstate  commerce.  It 
would  be  an  attempt  to  usurp  a  purely  police 
power,  which,  under  our  laws,  is  vested  exclu- 
sively in  the  several  States.  The  same  rule 
would  apply  were  the  wrong  merely  one  of 
immorality.  Suppose  the  Act  one  where  Con- 
gress attempted  to  make  it  a  federal  offense 
for  a  man  to  travel  from  one  state  into  another 
to  have  sexual  intercourse  with  a  prostitute  or 
to  debauch  a  woman,  or  attend  an  extremely 
immoral  exhibition.  What  would  be  the  sub- 
ject of  such  an  Act?  What  would  be  the 
''legislative  intent"  as  expressed  in  the  Act? 
Purely  an  attempt  on  the  part  of  Congress  to 
suppress  or  regulate  immoral  acts  and  the  con- 
tract of  passage  on  the  common  carrier  mere- 
ly an  incident  in  no  manner  connected  with 
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the  wrong  sought  to  be  prohibited.  No  barter, 
trade  or  traffic  for  gain  would  be  involved  in 
the  commission  of  the  offense  itself — no  act  of 
a  commercial  nature  would  enter  into  the 
wrong  doing.  Congress  would,  in  such  a  case, 
be  attempting  to  regulate  morals — not  inter- 
state travel.  Again,  would  it  make  it  any  more 
of  a  commercial  transaction  should  the  woman 
to  be  debauched  go  in  company  with  the  ac- 
cused? The  offense  would  be  the  same  and 
the  subject  of  the  Act  identical.  As  said  by 
Mr.  Justice  Brewer  in  Keller  v.  U.  S.  213  U.  S. 
138;  53  L.  Ed.  737;  29  Sup.  Ct.  Rep.  470;  16 
A.  &  E.  Ann.  Case,  1066,  at  page  149,  a  case 
decidedly  in  point  here : 

"While  the  acts  of  Congress  are  to  be  liber- 
ally construed  in  order  to  enable  it  to  carry 
into  effect  the  powers  conferred,  it  is  equally 
true  that  prohibitions  and  limitations  upon 
those  powers  should  also  be  fairly  and  reason- 
ably enforced. ' ' 

That  Congress  has  police  power  is  not  to  be 
denied ;  but,  as  Mr.  Black  says : 

"It  is  true  that  Congress  has  no  general 
power  to  make  police  regulations  for  the 
people  of  the  United  States,  nor  has  it  author- 
ity to  interfere,  in  matters  not  committed  to 
its  exclusive  jurisdiction,  with  the  internal 
affairs  of  the  states,  under  the  pretense  of  po- 
lice regulations." 

Black's  Cons.  Law,  3rd  Ed.  391-2. 
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The  same  author  further  says  (p.  435)  : 

*'Yet  a  state  has  the  same  unlimited  juris- 
diction over  all  persons  and  things  within  its 
territorial  limits  as  any  foreign  nation,  where 
that  jurisdiction  is  not  surrendered  or  re- 
strained by  the  federal  constitution,  and  'all 
those  powers  which  relate  to  merely  municipal 
legislation,  or  what  may  perhaps  more  prop- 
erly be  called  internal  police,  are  not  thus  sur- 
rendered or  restrained,  and  consequently  in 
relation  to  these,  the  authority  of  a  state  is 
complete,  unqualified,  and  exclusive.'  " 

"A  deliberate  purpose  to  place  the  state  po- 
lice power  under  federal  control  can  hardly  be 
attributed  to  the  framers  of  the  constitution." 

See  also : 

Freund  Police  Power,  Sec.  65. 

Bishop  on  Stat.  Crimes,  3rd  Ed.,  Sec. 
990. 

Tiedman's  Lim.  of  Police  Power,  Sec. 
201. 

The  subject  of  the  act  construed  in  the  Rah- 
rer  case  was  intoxicating  liquors— a  commer- 
cial subject.    (140  U.  S.  545,  35  L.  Ed.  572.) 

The  subject  of  the  Addyston  Pipe  case  was 
iron  pipe — another  commercial  subject.  (175 
U.  S.  211,  44  L.  Ed.  136.) 

The  subject  of  the  Popper  case  was  the 
traffic  in  instruments  intended  to  prevent 
conception— the  selling  of  a  commercial  article 
in  interstate  trade.  (179  U.  S.  305,  45  L.  Ed. 
203.) 


The  subject  of  the  act  construed  in  the  Lot- 
tery cases  is  expressed  in  its  title:  ''An  act 
for  the  suppression  of  lottery  traffic  *  *." 
A  trading  in  lottery  tickets  for  gain — a  perni- 
cious commercial  transaction.  (188  U.  S.  321, 
47L.  Ed.  492.) 

And  so  on  with  the  others  mentioned :  The 
anti-trust  act;  the  act  prohibiting  the  inter- 
state trading  in  misbranded  or  mislabeled 
dairy  products ;  the  pure  food  law ;  the  act  pro- 
hibiting interstate  traffic  in  gold  and  silver 
branded  "United  States  Assay."  These  are 
all  laws  regulating  commercial  transactions — 
traffic  or  trade  for  gain — or  articles  of  com- 
merce— merchandise. 

And,  so  do  we  agree  with  Judge  Russell 
where  he  says,  on  page  1004  of  the  Hoke  case : 

' '  I  might  go  ahead  and  mention  numbers  of 
instances  where  the  regulatory  power  of  Con- 
gress as  contained  in  the  Constitution  has  been 
invoked  for  prohibiting  the  transportation 
from  place  to  place  of  certain  articles,  and  the 
courts  have  well  settled  the  proposition  that 
the  power  of  Congress  to  regulate  the  trans- 
portation of  persons  differs  in  no  particular 
or  degree  from  its  power  to  regulate  the  trans- 
portation of  property  and  things. ' ' 

Provided,  that  such  persons  are  transported 

in  the  sense  of  articles  of  commerce — subjects 

of  remuneration  to  those  dealing  or  trading  in 

or  with  them — as  the  objects  of  financial  or 
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pecuniary  profit  to  the  one  transporting  them. 
In  this  connection  we  do  not  mean  the  common 
carrier,  but  the  white  slaver. 

Otherwise,  were  the  Act  intended  to  ''regu- 
late the  transportation  of  persons,"  then  the 
common  carrier  corporation,  through  its 
agents,  would  be  guilty  of  a  violation  of  the 
Act  should  any  such  agent  sell  an  interstate 
ticket  to  a  woman  whom  such  agent  knew  in- 
tended to  engage  in  prostitution,  debauchery 
or  other  immoral  practice — which  construction 
would  be  absurd. 

This  latter  would  be  the  regulation  of  the 
passenger  traffic;  while  the  former  would  be 
the  regulation  of  the  white-slave  traffic. 

It  may  be  contended  that  as  one  meaning  of 
the  word  "commerce"  is  ''sexual  intercourse," 
that  that  is  sufficient  to  confer  upon  Con- 
gress jurisdiction  to  regulate  such  intercourse 
among  the  citizens  of  different  states. 

As  we  have  seen,  a  word  can  have  but  one 
"true  meaning" — and  that  controls. 

The  word  "commerce"  also  means  "a  game 
of  cards,  played  in  various  ways."  But  we  do 
not  expect  counsel  to  insist  that  this  would  con- 
fer jurisdiction  on  Congress  to  regulate  inter- 
state poker,  whist  or  five-hundred. 
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We  do  not  think  it  necessary  to  argue  that 
neither  of  these  meanings,  nor  any  other  mean- 
ing than  the  one  we  have  given,  was  intended 
by  the  framers  of  our  Constitution. 

Taking  all  the  testimony  and  evidence  sub- 
mitted in  the  case  at  bar  to  the  jury  as  true,  all 
the  acts,  commissions  and  omissions  of  the  de- 
fendant combined  would  merely  show  an  act  of 
immorality,  insofar  as  the  United  States  is 
concerned. 

That  the  white  slave  traffic  is  pernicious  and 
should  be  stamped  out,  we  agree.  But  that  the 
Act  covers  mere  interstate  sexual  intercourse 
immorality,  we  most  emphatically  deny.  In 
this  connection,  we  believe  that  we  have  con- 
clusively shown  that  the  view  taken  by  the  trial 
court,  of  the  object  and  scope  of  the  Act,  is 
unconstitutional.  That  the  Act  covers  the  sub- 
ject only  which  it  itself  expressly  says  it  covers 
— the  traffic  or  commercial  dealing  in  women 
and  girls  as  prostitutes  or  for  debauchery,  or 
any  other  immoral  practices/^  That  had  Con- 
gress intended  that  the  Act  should  cover  all 
interstate  immoral  acts,  as  the  trial  Court 
ruled  throughout  the  trial  and  instructed  the 
jury  it  did,  in  such  a  case  the  Act  would 
be  unconstitutional,  such  immoral  conduct  not 
amounting  to  an  act  of  commerce  within  the 
meaning  of  the  constitution. 
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Keller  v.  U.  S.,  supra. 

Ex  parte  Gouyet,  175  Fed.  230. 
All  the  cases,  in  which  the  Act  has  been  con- 
strued, have  been  cases  within  the  object  and 
scope  of  the  statute  as  we  have  construed  it. 
That  being  the  case,  none  of  them  is  in  point 
here.  As  we  have  before  said,  we  have  no  quar- 
rel with  any  of  the  Courts  which  have  hereto- 
fore held  this  law  constitutional  as  applied  to 
the  facts  disclosed  in  the  reported  cases. 

Take,  for  example,  the  case  of  Hoke  et  al.  v. 
United  States,  227  U.  S.  308,  57  L.  Ed.  523. 
It  clearly  appears  that  Effie  Hoke  kept  a  house 
of  prostitution  and  that  the  trial  Court  **  per- 
mitted the  women  to  testify  as  to  the  acts  of 
Effie  Hoke  at  her  house  at  Beaumont,  restrain- 
ing the  liberty  of  the  women  and  coercing  their 
stay  with  her."  It  also  appeared  that  the 
women  transported  were  prostitutes.  As 
stated  by  the  Supreme  Court : 

''There  was  sufficient  evidence,  as  the  trial 
court  said,  of  the  fact  of  the  immorality  of 
their  lives,  and  explicitly  ruled  that  they 
could  be  shown  to  be  public  prostitutes." 

Furthermore,  the  indictment  in  the  Hoke 
case  charged  that  the  transportation  was  "for 
the  purpose  of  prostitution,"  whereas,  in  the 
case  at  bar,  there  is  no  such  allegation  or  pre- 
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tense.  It  is  simply  charged  that  Marsha  War- 
rington was  transported  for  an  immoral  pur- 
pose, to-wit, ' '  That  the  aforesaid  Marsha  War- 
rington should  be  and  become  the  concubine 
and  the  mistress  of  the  said  defendant. ' ' 

Next,  take  the  case  of  Bennett  v.  United 
States,  227  U.  S.,  p.  333,  57  L.  Ed.  531.  It  ap- 
pears that  that,  also,  was  a  case  involving  the 
transportation  of  women  for  a  commercial  and 
immoral  purpose,  to-wit,  prostitution. 

The  same  is  true  of  the  case  of  Harris  v. 
United  States,  227  U.  S.,  p.  340,  57  L.  Ed.  534. 
That,  also,  was  a  case  of  commercialized  vice. 

Next,  considering  the  case  of  Athanasaw  et 
al.  V.  United  States,  227  U.  S.,  p.  326,  57  L.  Ed. 
528 ;  it  also  affirmatively  appears  that  that  was 
a  case  of  commercialized  vice.  The  facts,  as 
stated  by  the  Supreme  Court  of  the  United 
States,  show  that  the  girl,  in  that  case,  was  17 
years  old  and  was  transported  ostensibly  to  be- 
come a  chorus  girl  at  the  Imperial  Theatre, 
Tampa,  Florida.  The  theatre  was  operated  by 
the  defendants,  and  their  agent  or  booking  rep- 
resentative at  Atlanta  had  engaged  her  and 
furnished  her  transportation.  She  arrived  at 
Tampa  and  met  the  defendant  Athanasaw. 

"As  to  what  then  took  place,  the  girl  testified 
as  follows:  'He  showed  me  to  my  room  and 
took  the  check  to  get  my  trunk.    I  went  to  sleep 
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and  slept  until  2  o'clock  in  the  afternoon.  At 
that  hour  one  of  the  girls  woke  me  up  to  re- 
hearse. I  went  down  in  the  theatre,  and  stayed 
there  about  an  hour,  rehearsing,  singing,  and 
then  went  to  lunch  in  the  dining  room.  All  of 
the  girls  were  there  and  several  boys.  I  had 
never  had  any  stage  experience.  At  lunch  they 
were  all  smoking,  cursing,  and  using  such  lan- 
guage I  couldn't  eat.  After  lunch  I  went  to 
my  room,  and  about  6  o'clock  Louis  Athana- 
saw,  one  of  the  defendants,  came  and  said  to 
me  I  would  like  it  alright ;  that  I  was  good  look- 
ing and  would  make  a  hit,  and  not  to  let  any 
of  the  boys  fool  me,  and  not  to  be  any  of  the 
boy's  girl;  to  be  his.  He  wanted  me  to  he  his 
girl;  to  talk  to  the  boys  and  make  a  hit,  and  get 
all  of  the  money  I  could  out  of  them.  His  room 
was  next  to  mine,  and  he  told  me  he  was  coming 
in  my  room  that  night  and  sleep  with  me ;  and 
he  kissed  and  caressed  me.  He  told  me  to  dress 
for  the  show  that  night  and  come  down  to  the 
boxes.  I  went  into  the  box  about  9  o'clock. 
About  that  time  Louis  Athanasaw's  son 
knocked  on  my  door  and  told  me  to  come  to  the 
boxes.  In  the  box  where  I  went  there  were 
four  boys;  they  were  smoking,  cursing,  and 
drinking.  I  sat  down  and  the  boys  asked  me 
what  was  the  matter;  I  looked  scared.  I  told 
them  I  was  ashamed  of  being  in  a  place  like 
that;  and  Arthur  Schlemann,  one  of  the  boys 
said  he  would  take  me  out.  The  others  insisted 
on  my  stajdng,  and  said  I  tvotdd  like  it  when  I 
got  broke  in.  I  tried  to  go  out  with  Schle- 
mann, but  a  boy  named  Gilbert  pulled  me  back, 
saying  'Let  that  cheap  guy  alone.'  Schlemann 
said  he  would  send  a  policeman,  and  in  about 
fifteen  minutes  Mr.  Thompson  and  Mr.  Evans 
came  in  for  me. '  ' ' 
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That,  undoubtedly,  was  a  case  of  commer- 
cialized vice  or  a  ''white-slave  case,"  within 
the  letter  and  spirit  of  the  "White-slave  traffic 
Act."  The  girls  in  that  case  was  transported 
for  "the  purpose  of  debauchery,"  as  the  indict- 
ment there  alleged.  There  was  present  the  ele- 
ment of  commercialism.  She  was  to  ^' get  all 
of  the  money  I  {she)  could  get  out  of  them/' 
a  clear  case  of  commercialized  vice. 

How  different  are  the  facts  in  the  case  at 
bar! 

Next,  take  the  case  of  U.  S.  v.  Bitty,  208 
U.  S.  393 ;  52  L.  Ed.  543,  and  it  will  be  found 
to  be  clearly  distinguishable  from  the  case  at 
bar.  The  defendant,  in  that  case,  was  con- 
victed under  an  Act  of  Congress  passed  in  the 
exercise  of  its  jurisdiction  with  reference  to 
foreign  immigration.  That  jurisdiction  is  not 
founded  upon  the  commerce  clause  of  the  Con- 
stitution, but  "upon  the  inherent  and  inalien- 
able right  of  every  sovereign  and  independent 
nation  to  regulate  immigration  in  furtherance 
of  its  safety,  independence  and  welfare. 

See  note  to  Keller  v.  U.  S.,  16  A.  &  E.  Ann. 
Cas.  1069. 

Even  Mr.  Mann,  the  author  of  the  "White- 
slave traffic  Act,"  differentiates  the  case  of 
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U.  S.  V.  Bitty  and  concedes  that  the  facts  dis- 
closed in  that  case  do  not  come  within  the  pur- 
view of  the  ' '  White-slave  traffic  Act. ' '  The  re- 
port of  the  Committee  on  Interstate  and  For- 
eign Commerce,  submitted  by  Mr.  Mann,  sets 
out: 

*' SUPREME  COURT  DECISION  CONSTRUING  SECTION 
3  OF  THE  ACT  OF  FEBRUARY  20,  1907. 

*' Section  3  of  the  Act  of  February  20,  1907, 
has  received  the  consideration  of  the  Supreme 
Court  in  two  cases. 

"In  the  first  case,  that  of  the  United  States 
V.  John  Bitty  (208  U.  S.  393),  the  Supreme 
Court  held  that  a  foreign  woman  being  brought 
to  the  United  States  as  the  personal,  private 
mistress  of  a  man  living  here  was  being  im- 
ported 'for  other  immoral  purposes,'  and  that, 
therefore,  the  importer  was  subject  to  the  pen- 
alty of  the  statute  and  the  woman  to  deporta- 
tion. 

"this  DECISION  IS  NOT  PERTINENT  TO  THE 
PHASE  OF  THE  SUBJECT  UNDER  DISCUSSION,  AND 

IS  MENTIONED  ONLY  IN  PASSING.^'  (Congres- 
sional Record,  Vol.  50,  p.  3369.) 

Furthermore,  the  Congressional  history  of 
the  Act,  as  disclosed  by  the  report  of  the  House 
Committee  on  Interstate  and  Foreign  Com- 
merce, through  Mr.  Mann,  the  author  of  the 
"White-slave  traffic  Act,"  clearly  discloses 
that  the  purpose  and  scope  of  the  "White- 
slave traffic  Act"  was  to  affect  cases  of  com- 
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mercialized  vice  only  and  not  mere  voluntary 
sexual  intercourse  unaccompanied  with  any 
mercenary  object  or  gain.  The  report  de- 
clares, among  other  things : 

"police  powers  of  the  states  not  interfered 

WITH. 

It  is  not  the  purpose  of  the  bill  to  interfere 
with  or  usurp  in  any  way  the  police  powers 
of  the  States.  The  bill  reported  does  not  en- 
deavor to  regulate,  prohibit,  or  punish  prosti- 
tution or  the  keeping  of  cases  where  prostitu- 
tion is  indulged  in.  The  prohibition  of  pros- 
titution and  other  immoral  practices  and  the 
punishment  of  the  practice  of  prostitution  or 
the  keeping  of  houses  of  ill  fame,  or  other  im- 
moral places,  in  the  several  States,  are  matters 
wholly  within  the  powers  of  the  States  and 
the  Federal  Government  has  no  jurisdiction 
over  those  subjects.  On  the  other  hand,  it  has 
been  shown  in  the  investigation  relating  to  the 
'White-slave  traffic'  that  persons  engaged  in 
that  business  in  some  of  the  large  cities  felt 
quite  free  to  engage  in  the  traffic  as  between 
the  States,  when  they  hesitated  about  engaging 
in  the  traffic  wholly  confined  in  one  State. 

PROVISIONS  OF  THE  BILL. 

Most  of  the  provisions  of  the  bill  are  based 

upon  the  power  of  Congress  over  interstate 

and  foreign  commerce." 

***** 

"The  sections  above  proposed  have  been  so 
drawn  that  they  are  limited  to  cases  in  which 
there  is  the  act  of  transportation  in  interstate 
commerce  of  women  for  purposes  of  prostitu- 
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tion.  The  use  of  interstate  commerce  in  send- 
ing prostitutes  from  one  State  to  another  in 
connection  with  this  traffic  in  women  would 
seem  to  be  as  directly  connected  with  interstate 
commerce  as  the  sending  of  tickets  from  one 
State  to  another  in  furtherance  of  the  opera- 
tion of  a  lottery.  It  is  true  that  the  act  of  pros- 
titution is  not  committed  in  connection  with 
the  interstate  transportation  nor  was  the  draw- 
ing in  connection  with  the  lottery  a  part  of 
interstate  commerce, ' ' 


"THE  WHITE  SLAVE  TRADE. 

A  material  portion  of  the  legislation  sug- 
gested and  propostjd  is  necessary  to  meet  con- 
ditions which  have  arisen  within  the  past  few 
years.  The  legislation  is  needed  to  put  a  stop 
to  a  villainous  interstate  and  international 
traffic  in  women  and  girls.  The  legislation  is 
not  needed  or  intended  as  an  aid  to  the  States 
in  the  exercise  of  their  police  powers  in  the 
suppression  or  regulation  of  immorality  in 
general.  It  does  not  attempt  to  regulate  the 
practice  of  volimtary  prostitution,  hut  aims 
solely  to  prevent  panderers  and  procurers 
from  compelling  thousands  of  ivomen  and  girls 
against  their  will  and  desire  to  enter  and  con- 
tinue in  a  life  of  prostitution."  Congressional 
Record,  Vol.  50,  pp.  3368,  3370.) 

In  addition  to  all  of  the  reasons  advanced 
by  us,  in  support  of  the  contention  wt  make 
that  the  "White-slave  traffic  Act"  was  in- 
tended by  Congress  to  apply  only  to  cases  of 
commercialized  vice,  we  insert  an  official  ex- 
pression of  the  views  of  the  Department  of 
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Justice  of  the  United  States,  through  its  At- 
torney General,  which  has  been  called  to  our 
attention,  as  follows: 

''department  of  justice 

Office  of  United  States  Attorney 
District  of  Minnesota. 

St.  Paul,  July  17,  1912. 

The  Attorney  General, 
Washington,  D.  C. 

Sir:  I  have  the  honor  to  submit  for  j^our 
direction  and  advice  the  facts  in  a  case  which 
is  claimed  to  come  within  the  purview  of  the 
Act  of  June  25,  1910,  called  the  'White-Slave 
Traffic  Act.' 

One  Ada  Cox,  twenty-four  years  of  age,  re- 
siding at  Chicago,  111.,  came  to  St.  Paul  in 
October,  1910,  at  the  solicitation  and  expense 
of  one  Rufus  Edwards.  On  her  arrival  here, 
Edwards  met  her  at  the  station.  They  passed 
the  day  riding,  lunching  and  drinking,  and  the 
night  followed  at  a  house  of  assignation  in  the 
city  of  Minneapolis.  She  remained  there  three 
days  with  Edwards  and  then  returned  to  Chi- 
cago. In  June,  1911,  she  repeated  this  visit 
under  like  circumstances. 

June  12,  1912,  Miss  Cox  applied  to  me  for  a 
warrant  of  arrest  of  Edwards  under  the  above 
named  act.  At  that  time  she  made  a  statement 
of  her  connection  with  Edwards  which  was 
taken  in  shorthand  by  Mr.  J.  M.  Dickey,  As- 
sistant United  States  Attorney,  in  this  office, 
and  by  him  written  out. 

A  copy  of  this  statement  is  enclosed. 
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Careful  consideration  of  the  facts  and  cir- 
cumstances as  related  by  Miss  Cox  fail  to  con- 
vince me  that  her  case  came  within  the  spirit 
and  intent  of  the  Mann  act.  The  element  of 
traffic  is  entirely  absent  from  this  transaction. 
It  is  not  a  case  of  prostitution  or  debauchery 
and  the  general  tvords  'or  other  immoral  prac- 
tice' should  he  qualified  hy  the  particular  pre- 
ceding words  and  he  read  in  the  light  of  the 
ride  of  Ejusdem  Generis.  This  view  of  the 
statute  is  the  more  reasonable  when  considered 
in  connection  with  Section  8  where  Congress 
employs  the  terms  'slave'  and  'traffic'  as  in- 
dicative of  its  purpose  to  suppress  certain 
forms  of  abominable  practice  connected  with 
the  degradation  of  women  for  gain. 

Since  I  have  hesitated  about  having  a  war- 
rant issued  for  the  arrest  of  Edwards,  Miss 
Cox  has  enlisted  certain  club  women  in  her 
behalf  who  are  insisting  on  the  arrest  being 
made. 

As  this  case  is  typical  of  many  others  that 
are  liable  to  be  brought  to  this  office  I  deemed 
it  proper  to  submit  the  facts  to  ascertain  if  my 
interpretation  of  the  statute  is  in  harmony 
with  the  departmental  construction. 
Very  respectfully  yours, 

(Signed)  Chas.  C.  Houpt, 
United  States  Attorney." 

**  DEPARTMENT  OF  JUSTICE^ 

Washington,  D.  C. 

July  23,  1912. 
United  States  Attorney, 
St.  Paul,  Minn. 

I  have  received  your  letter  of  the  17th  in- 
stant concerning  a  statement  of  the  facts  with 
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reference  to  the  complaint  of  one  Ada  Cox, 
against  one  Riifus  Edwards  of  an  alleged  vio- 
lation of  the  White  Slave  Traffic  Act. 

I  agree  with  your  conclusioyi  that  the  facts 
and  circumstances  set  forth  in  your  letter  and 
its  enclosure  do  not  bring  the  matter  within  the 
true  intent  of  the  White  Slave  Traffic  Act,  and 
that  no  prosecution  against  Edwards  should  be 
instituted  in  the  federal  courts  unless  other  and 
different  facts  are  presented  to  you. 

Respectfully, 
(Signed)  Geo.  W.  Wickersham, 

Attorney  General." 

In  addition  to  this  expression  of  opinion,  we 
respectfully  refer  to  similar  views  in  other  in- 
stances expressed  by  the  Hon.  Attorney  Gen- 
eral and  to  be  found  in  Congressional  Record, 
Vol.  50,  pp.  3354  et  seq.,  especially  page  3366. 

It  is  a  settled  rule  of  statutory  construction 
that  where  the  langiiage  of  a  statute  is  ambig- 
uous or  otherwise  doubtful,  or,  being  plain,  a 
literal  construction  could  lead  to  such  absurd- 
ity, hardship  or  injustice,  as  to  render  it  irra- 
tional to  impute  to  the  law-making  power  a 
purpose  to  produce  or  permit  such  result,  the 
contemporaneous  construction  given  by  an 
executive  department  of  the  Government  is  of 
value  in  endeavoring  to  ascertain  the  legisla- 
tive intent. 


315 

Said  the  Supreme  Court  of  the  United 
States,  in  the  case  of  U.  S.  v.  Ala.  R.  R.  Co., 
142  U.  S.  615-616,  612;  35  L.  Ed.  1134  and 
1136: 

"We  think  the  contemporaneous  construc- 
tion thus  given  by  the  executive  department  of 
the  Government  *  *  *  a  construction 
which,  though  inconsistent  with  the  literalism 
of  the  Act,  certainly  comsorts  with  the  equities 
of  the  case, — should  be  considered  as  decisive 
in  this  suit." 

Said  the  Supreme  Court  of  the  United 
States  in  the  case  of  U.  S.  v.  Finnell,  185  U.  S. 
236,  244;  46  L.  Ed.  890,  893 : 

"Of  course,  if  the  departmental  construc- 
tion of  the  statute  in  question  were  obviously 
or  clearly  wrong,  it  would  be  the  duty  of  the 
court  to  so  adjudge.  *  *  *  But  if  there 
simply  be  doubt  as  to  the  soundness  of  that  con- 
struction *  *  *  the  action  during  many 
years  of  the  department  charged  with  the  exe- 
cution of  the  statute  should  be  respected,  and 
not  overruled  except  for  cogent  reasons." 

In  the  case  of  New  York  v.  New  York  City 
R.  Co.,  193  N.  Y.  543,  86  N.  E.  565,  it  was  held 
that  when  the  meaning  is  doubtful  a  practical 
construction  by  those  for  whom  the  law  was 
enacted,  or  hy  public  officers  whose  duty  it  was 
to  enforce  it,  is  entitled  to  great  influence,  but 
the    ambiguity    must    not    be    captious,    but 


316 

should  be  so  serious  as  to  raise  a  reasonable 
doubt  in  a  fair  mind,  reflecting  honestly  upon 
the  subject. 

See  also,  statement  of  the  rule  and  cases  col- 
lated in  Vol.  36  CYC,  pp.  1139,  1142. 

Another  error  committed  by  the  trial  Court 
in  interpreting  the  "White-slave  traffic  Act," 
was  in  giving  to  the  words,  "debauchery,  or 
for  any  other  immoral  purpose,"  a  much 
broader  meaning  than  was  the  intent  of  Con- 
gress in  enacting  that  law.  The  trial  Judge 
construed  these  words  as  comprehending  any 
act  of  sexual  intercourse,  even  though  it  was 
voluntary  and  absolutely  free  from  any  ele- 
ment of  commercialism  or  mercenary  gain  or 
profit. 

We  admit  that  whatever  of  doubt  or  ambigu- 
ity there  is  in  the  "White-slave  traffic  Act" 
arises  from  the  words  "debauchery,  or  for  any 
other  immoral  purpose."  If  given  the  broad 
and  comprehensive  meaning  accorded  to  them 
by  the  trial  Judge  in  the  case  at  bar,  we  re- 
spectfully contend  that  they  subvert  the  intent 
and  purpose  of  the  "White-slave  traffic  Act" 
and  give  the  Act  a  much  broader  scope  and 
operation  than  was  intended  by  Congress.  If 
given  the  less  broad  interpretation,  for  which 
we  contend,  these  words  are  then  given  their 
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proper  meaning,  one  which  accords  with  the 
intent  and  purpose  of  Congress  in  passing  the 
law. 

We  have  seen,  from  other  rules  or  canons  of 
construction  and  interpretation,  that  it  was, 
clearly,  the  intent  of  Congress  that  the  highly 
penal  provisions  of  the  ^'White-slave  traffic 
Act"  should  apply  only  to  cases  of  commercial- 
ized vice.    This  view  is  further  confirmed  by 
taking  into  consideration  the  use  of  the  words, 
''debauchery,  or  for  any  other  immoral  pur- 
pose/'   We  submit  that  the  trial  Judge  was 
not  justified  in  treating  those  words  as  appli- 
cable to  any  act  of  voluntary  sexual  inter- 
course absolutely  free  from  any  element  of 
commercialism  or  mercenary  gain  or  profit, 
such  as  is  disclosed  by  the  facts  in  the  case  at 
bar.     The  "White-slave   traffic  Act"  makes 
use  of  the  words,  "prostitution  or  debauchery, 
or  for  any  other  immoral  purpose,"  and  again 
in  the  same  section,  "to  become  a  prostitute  or 
to  give  herself  up  to  debauchery,  or  to  engage 
in  any  other  iimnoral  practice."     It  will  be 
observed  that  the  words  "purpose"  and  "prac- 
tice" are  used  interchangeably  in  the  several 
sections,   evidently   having   in   mind   various 
other  and  baser  forms  of  immorality  practiced 
for  commercial  gain  by  women  and  girls.    A 
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perusal  of  the  "White-slave  traffic  Act"  dis- 
closes that  in  section  2  the  words  "purpose" 
and  "practice"  are  used  alternately  and  twice 
in  that  section.    In  section  3  they  are  used  once 
alternately.    In  section  4  the  word  "practice" 
seems  to  be  substituted  for  the  word  "pur- 
pose" in  the  expression  "any  other  immoral 
purpose."    In  section  6  neither  of  the  expres- 
sions "any  other  immoral  purpose"  or  "any 
other  immoral  practice"  seems  to  be  used  in 
the  first  paragraph  of  this  section.    A  refer- 
ence is  simply  made  to  ' '  the  transportation  in 
foreign  commerce  of  alien  women  and  girls  for 
purposes  of  prostitution  and  debauchery/'    In 
the  second  paragraph  of  section  6,  however, 
will  be  found  the  expression,  twice  repeated, 
"any  other  immoral  purpose." 

Obviously,  the  word  "practice,"  used  gen- 
erally throughout  the  Act  interchangeably 
with  the  word  "purpose,"  imports  something 
more  than  a  single  act  of  sexual  intercourse 
without  a  commercial  design  or  purpose. 
"Practice,"  as  defined  by  the  lexicographers, 
signifies,  inter  alia,  some  act  or  function  that 
we  exercise  or  pusue  as  an  occupation ;  as,  to 
practice  law.  (Cent.  Die.  Vol.  6,  p.  4665.) 
The  word  should,  therefore,  be  given  this  ex- 
pressive meaning  in  order  to  correspond  with 
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the  evils  sought  to  be  eliminated  by  the  pass- 
ing of  the  law,  and,  thus  construed,  the  vindi- 
catory part  of  the  law  has  application  only  to 
those  who  attempt  to  exercise  or  follow  acts  of 
immorality  as  a  vocation. 

** Prostitution,"  of  course,  refers  to  commer- 
cialized vice.  The  words  following  it,  "de- 
bauchery, or  for  any  other  immoral  practice 
(purpose),"  under  the  rule  of  construction 
known  as  "ejusdem  generis,"  where  general 
words  follow  the  enumeration  of  particular 
classes  of  persons  or  things,  will  be  construed 
as  applicable  only  to  persons  or  things  of  the 
same  general  nature  or  class  as  those  enumer- 
ated. 

CYC.  Vol.  36,  p.  1119,  1122,  and  case 
there  collated. 

This  rule  is  especially  applicable  to  statutes 
defining  crimes  and  regulating  their  punish- 
ment. 

State  V.  Erwin,  91  N.  C.  545 ; 

Lane  v.  State,  39  Ohio  St.  312 ; 

Ex.  p.  Muckenfuss,  52  Tex.  Cr.  467, 107 
S.  W.  1131 ; 

State  V.  Goodrich,  84  Wis.  359,  54  N.  W. 

577; 
Reg.  V.  Reid,  30  Ont.  732. 
Under  this  rule  of  construction,  the  words 
''or  debauchery,  or  for  any  other  immoral 
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purpose,"  and  again  the  words  *'or  to  give 
herself  up  to  debauchery,  or  to  engage  in  any 
other  immoral  practice,"  undoubtedly  should 
be  construed  as  applicable  only  to  ''prostitu- 
tion, ' '  or,  in  other  words,  as  applicable  only  to 
commercialized  vice.  The  obtaining,  furnish- 
ing, or  bartering  in  young  girls  for  the  pur- 
pose of  ''debauchery,"  by  which  we  under- 
stand that  expression  to  mean  the  pollution  or 
ruining  of  young  girls,  is  a  species  of  traffic  in 
young  girls  and  women  just  as  much  as  the 
obtaining,  furnishing  or  bartering  of  more 
seasoned  girls  and  women  for  the  purposes  of 
prostitution.  The  further  expressions  "other 
immoral  purpose"  and  other  immoral  prac- 
tice," are  undoubtedly  used  in  the  same  con- 
nection and  refer  to  immoral  practices  too  re- 
volting to  discuss,  to  which  young  girls  and 
women  may  be  subjected,  or  which  they  may 
"practice"  for  profit  or  gain. 

Likewise,  "in  accordance  with  the  maxim 
'nocitur  a  sociis,'  the  meaning  of  a  word  used 
in  a  statute  must  be  construed  in  connection 
with  the  words  with  which  it  is  associated. 
Where  several  words  are  connected  by  a  copu- 
lative conjunction,  they  are  presumed  to  be  of 
the  same  class,  unless  a  contrary  intention  ap- 
pears." 
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See  statement  of  this  rule  of  construction  in 
Vol.  36,  of  CYC,  pp.  1118, 1119  and  cases  there 
collated. 

It  is  a  well  known  fact  that  there  is  a  rad- 
ical difference  of  opinion  between  federal 
Judges,  expressed  in  the  trial  of  cases  brought 
under  the  ' ' AVhite-slave  traffic  Act"  as  to  the 
proper  scope  and  operation  of  that  Act.  Some 
federal  Judges,  as  did  the  trial  Judge  in  the 
case  at  bar,  have  held  that  any  act  of  sexual 
immorality,  even  though  free  from  any  ele- 
ment of  commercialism  or  profit  or  gain  to  the 
person  furnishing  the  transportation,  is  with- 
in the  intent  and  purpose  of  the  Act;  while 
others  have  held,  in  accord  with  the  construc- 
tion we  maintain,  that  the  scope  and  operation 
of  the  Act  is  limited  to  cases  of  commercialized 
vice  only.  Among  the  latter  Judges,  we  beg 
to  refer  to  District  Judge  Pollock,  of  Kansas, 
whose  charge  to  the  jury  in  a  case  brought 
under  the  "White-slave  traffic  Act"  we  incor- 
porate in  this  Opening  Brief,  as  a  part  of  our 
argument.    This  charge  is  as  follows  :* 


Note:  This  charge  was  reported  by  S.  A.  Buckland,  an 
attorney  at  law  at  Wichita,  Kansas,  and  was  printed  in 
pamphlet  form  by  that  gentleman  after  its  revision  by  Judge 
Pollock,  and  we  have  inserted  the  entire  charge  from  a 
printed  copy. 
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''In  The 

District  Court  of  The  United  States 

for  the 

District  of  Kansas 

Second  Division 


CHARGE  TO  JURY  BY  HON.   JOHN   C.   POLLOCK   IN 

UNITED  STATES  VS.  LEE  BAKER 

SEPTEMBER  23,  1913. 


Gentlemen  of  the  jury,  you  have  nov^^ 
listened  with  care  to  the  trial  of  this  case  up 
to  this  point  when  it  becomes  my  duty  under 
the  law  to  charge  you  as  to  the  law  which  shall 
govern  you  in  your  deliberations  on  a  verdict 
in  this  case.  You  understand,  gentlemen  of 
the  jury,  in  courts  of  justice  where  cases  are 
tried  before  the  court  and  a  jury,  the  responsi- 
bility is  evenly  divided  between  the  court  and 
the  jury.  T/he  duty  of  the  court  under  our 
form  of  laws  is  to  declare  the  law  of  the  case, 
and  it  is  the  duty  of  the  jury  to  take  the  law 
precisely  as  declared  by  the  court,  for,  if  there 
be  any  mistake  made  in  a  matter  of  law,  it  is 
the  mistake  of  the  court  and  the  court  is  re- 
sponsible for  such  mistake.  On  the  other  hand, 
it  is  the  duty  of  the  jury  to  determine  the  facts 
from  the  evidence,  and  if  a  mistake  be  made 
in  that  matter  it  is  a  mistake  of  the  jury  and 
not  of  the  court.  The  jury  must  trust  the  court 
implicitly  to  correctly  declare  the  law,  and  the 
court  must  trust  the  jury  to  correctly  find  the 
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facts  in  a  given  case  from  the  evidence  which  is 
offered  and  received  on  a  trial  of  the  case  be- 
fore the  jury;  and  if  the  jury  unite  the  true 
facts  of  the  case  to  the  law  as  declared  by  the 
court  in  the  verdict  returned — whenever  that 
is  done,  justice  in  our  courts  is  properly  ad- 
ministered; whenever  it  is  not  done  for  any 
reason,  then  justice  is  not  properly  adminis- 
tered. 

Now  then  gentlemen  of  the  jury  I  shall  en- 
deavor to  state  to  you  what  it  is  that  we  are 
trying  in  this  case  today.  In  this  case  Lee 
Baker  was  presented  to  the  Grand  Jury  and 
the  Grand  Jury  returned  an  indictment 
against  him  in  two  counts  under  what  is  com- 
monly known  as  the  Mann  act  or  White  Slave 
Law  that  was  some  time  since  passed  by  our 
Congress.  I  shall  read  that  law  to  you  in  a 
moment  that  you  may  become  familiar  with  its 
terms.  You  understand,  gentlemen  of  the 
jury,  in  a  general  way,  in  framing  this  Gov- 
ernment of  ours,  the  States  that  were  then  in 
existence  for  themselves,  and  for  all  other 
States  that  should  be  created  thereafter, 
framed  what  we  call  a  Federal  Constitution, 
and  that  the  Federal  Constitution  and  the  laws 
of  Congress  which  are  enacted  in  pursuance  of 
our  Constitution  are  the  supreme  law  of  this 
country.  It  is  binding  upon  the  States  just  as 
well  as  upon  the  individuals.  In  doing  that, 
as  I  have  said,  the  States  that  were  then  in 
existence,  and  each  State  that  has  come  into 
existence  since,  has  agreed  the  Constitution 
and  the  laws  of  Congress  enacted  in  pursuance 
of  that  Constitution  shall  be  the  supreme  law 
of  this  country.  That  is  the  reason  that  Con- 
gress takes  control  of  certain  matters  which 
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are  regulated  by  Federal  law.  The  States  were 
absolutely  incompetent  to  regulate  commerce 
between  the  different  States,  so  they  committed 
that  matter  to  Congress,  and  the  Congress  of 
the  United  States  under  the  Federal  Constitu- 
tion declares  all  laws  and  rules  which  relate 
to  commerce  between  the  several  States,  among 
the  several  States  and  with  foreign  countries. 
Now  what  is  known  as  the  '^  White  Slave  Law" 
was  enacted  by  Congress  under  what  is  known 
as  the  commerce  clause  of  the  Constitution; 
that  is,  it  relates  entirely  to  commerce  between 
the  different  States  of  this  country.  Now  you 
know  in  a  general  way  there  are  certain  mat- 
ters that  the  State  alone  has  power  to  deal  with 
and  the  Federal  Government  has  no  power  to 
deal  with.  Our  States  regulate  our  laws  as  to 
marriage  and  divorce.  Our  States  define  in 
their  statutes  what  is  adulter}^  what  is 
bigamy,  what  is  fornication;  all  these 
are  matters  over  which  Congress  has  no 
control  and  no  concern  whatever.  It  is 
absolutely  impossible  in  a  government  sit- 
uated as  is  ours  for  the  Federal  Gov- 
ernment to  have  anything  to  say  as  to  how 
people  shall  be  married,  and  who  are  properly 
married  and  divorced.  It  is  just  as  impossible 
under  our  form  of  government  for  the  United 
States  to  define  the  crime  of  adultery  where 
committed  within  the  borders  of  a  State.  It 
is  for  the  States  to  punish  for  that  matter,  but 
it  is  within  the  power  of  Congress  to  regulate 
and  control  interstate  commerce,  that  is,  com- 
merce from  one  State  to  another. 

There  are  two  counts  in  this  indictment 
based  on  two  distinct  offenses  wliich  are  pre- 
scribed by  the  law,  and  I  will  read  the  law  and 
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refer  to  the  indictment.  (Reads  Section).  (2) 
Section  2  of  the  act  on  which  is  based  the  first 
count  of  this  indictment  reads  as  follows: 
(Reads  Section  2.)  As  I  have  said  to  you,  the 
first  count  of  this  indictment  is  based  upon  the 
section  that  I  have  read;  that  count  reads  as 
follows:  ....  present  Lee  Baker  on  or 
about  the  28th  day  of  June,  1912,  in  said  Dis- 
trict and  within  the  jurisdiction  of  said  Court 
at  the  City  of  Peabody,  then  and  there  being 
did  unlawfully,  knowingly  and  feloniously 
transport  or  cause  to  be  transj^orted  from  the 
City  of  Peabody  in  the  State  of  Kansas  to  the 
City  of  St.  Joseph  in  the  State  of  Missouri, 
one  Cora  Slover,  then  and  there  being  a 
woman  under  the  age  of  eighteen  years  for  the 
purpose  of  prostitution  or  other  immoral 
practices,  the  exact  nature  and  character  of 
said  prostitution  or  other  immoral  practices 
being  to  the  Grand  Jury  unknown,  he  the  said 
Baker  furnishing  railroad  transportation 
over  the  Chicago,  Rock  Island  &  Pacific  Rail- 
way from  the  City  of  Peabody  in  the  State  of 
Kansas  to  the  City  of  St.  Joseph  in  the  State 
of  Missouri. 

Now,  gentlemen,  this  act  has  not  only  been 
held  constitutional  by  the  Supreme  Court  of 
our  country,  but  the  Congress  had  the  un- 
doubted power  to  enact  it  for  the  purpose  of 
regulating  and  keeping  clean  commerce  be- 
tween the  States  under  the  commerce  clause 
of  our  national  Constitution,  The  object  and 
purpose  of  Congress  in  the  passage  of  this  act 
was  to  break  up  the  practice  of  those  engaged 
in  procuring  women  or  girls  in  one  State  of 
our  country  and  transporting  or  assisting  in 
transporting  them  into  another  State  to  then 
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become  inmates  of  a  house  of  prostitution,  or 
to  prostitute  their  persons  in  promiscuous  sex- 
ual intercourse ;  in  other  words,  to  become  or 
engage  in  the  business  of  a  prostitute;  again, 
to  prevent  any  one  from  transporting  or  as- 
sisting in  transporting  from  one  State  into 
another  State  or  Territory  of  our  country  any 
woman  or  girl  under  any  guise,  arrangement 
or  device  whatever  for  the  purpose  of  there  de- 
bauching or  causing  such  woman  or  girl  to  be 
debauched  by  sexual  intercourse,  or  other  im- 
moral practices  which  will  cause  her  to  live  in 
a  state  of  debauchery;  or,  to  prevent  any  one 
from  transporting,  or  assisting  in  transport- 
ing any  woman  or  girl  in  such  interstate  com- 
merce from  one  state  to  another  for  any  such 
immoral  purpose  as  will  or  may  lead  her  into 
a  life  of  prostitution  or  debauchery. 

This  is  a  criminal  prosecution  by  indictment, 
hence,  it  devolves  upon  the  government  to 
make  out  the  case  charged  in  this  indictment 
before  you  can  convict,  beyond  a  reasonable 
doubt.  By  that  term,  reasonable  doubt,  is 
meant  exactly  what  it  says;  a  reasonable 
doubt;  such  a  doubt  as  will  cause  a  thinking, 
prudent,  reasonable  man  to  hesitate  before  en- 
gaging in  the  graver  or  more  important  af- 
fairs of  life.  When  any  of  the  jury  have  in 
their  minds  an  abiding  conviction  the  defend- 
ant must  be  guilty  as  charged, — when  they 
have  reached  that  state  of  mind — they  no 
longer  have  any  reasonable  doubt.  The  de- 
fendant in  this  case  admits  he  did  take  this 
girl  Cora  Slover  at  about  the  time  charged 
from  Peabody  to  St.  Joseph  in  the  State  of 
Missouri ;  that  is  to  say,  that  he  did  travel  in 
interstate  commerce.    He  says  he  was  going  to 
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the  city  of  St.  Joe  for  the  purpose  of  getting 
business  in  his  occupation;  that  the  girl  went 
with  him  and  that  it  was  not  his  intention 
when  he  furnished  this  transportation,  when 
he  engaged  in  this  interstate  commerce  with 
the  girl  that  she  should  engage  in  prostitution 
or  debauchery,  but  that  they  were  engaged  to 
be  married  and  expected  to  be  married.  He 
travelled  with  her  to  St.  Joseph  and  that  they 
there  lived  together.  //  what  the  defendant 
says  in  that  relation  is  true  he  is  not  guilty 
under  this  law,  because  at  the  time  this  trans- 
portation was  entered  upon  and  carried  out  in 
this  State  he  must  have  knotvingly  furnished 
this  transportation  to  this  girl  knowing  or  in- 
tending that  she  should  become  a  prostitute  or 
should  engage  in  debauchery  or  such  other  im- 
moral sexual  practice.  Now  it  is  the  conten- 
tion of  the  Government,  and  this  evidence  was 
offered  to  show  with  what  mind  the  defendant 
furnished  this  transportation,  that  this  defend- 
ant did  at  St.  Joseph,  Missouri,  request  and 
endeavor  to  induce  others  to  engage  in  sexual 
intercourse  with  this  woman,  who  is  now  under 
this  testimony,  his  wife.  Now  that  was  offered 
for  the  purpose  of  showing  what  his  mind  was 
at  the  time  he  furnished  this  transportation, 
the  intent.  If  he  was  furnishing  this  trans- 
portation with  the  intent  that  she  should  enter 
a  house  of  jDrostitution,  or  should  help  him  in 
any  way  by  selling  her  body,  to  help  him  along, 
then  he  is  guilty  under  this  law.  If,  on  the 
contrary,  he  was  going  to  St.  Joseph  for  the 
purpose  of  looking  for  a  position  tvhere  he 
could  ply  his  business  and  that  was  his  honest 
intent,  and  the  girl  umnted  to  go  along,  as  she 
says  she  did,  and  it  was  not  his  intent  that  she 
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should  engage  in  prostitution,  debauchery  or 
immoral  practices,  then  he  is  not  guilty.  The 
burden  of  proving  this  charge  beyond  a  reason- 
able doubt  is  on  the  Government. 

There  is  another  section  of  this  statute  which 
I  shall  read  and  under  the  evidence  in  this  case 
I  find  but  little  or  any  reason  for  submitting 
it.  The  third  section  reads:  (Reading  same.) 
That  section  of  the  statute  is  meant  to  cover 
cases  when  one  entices  another  to  travel  in 
interstate  commerce  or  does  things  inducing 
them  for  the  purpose  of  having  them  engage 
themselves  in  prostitution  or  in  such  immoral 
practices  or  debauchery  as  will  lead  to  sexual 
immorality  and  eventually  to  prostitution,  but 
in  this  case,  under  the  evidence,  there  is  no 
evidence  that  he  did  induce  her  to  go  with 
him.  The  evidence  is  that  she  ivas  really  the 
one  to  ho  iv  anted  to  go  with  the  defendant;  so 
then  as  far  as  the  second  count  of  the  indict- 
ment is  concerned  there  is  no  evidence  of  in- 
ducing her  to  accompany  him.  She  says  she 
wanted  to  go  and  no  one  ifiduced  her  to  accom- 
pany him.  She  had  no  place  to  stay  and 
ivanted  to  go  with  him;  so  the  question  after 
all  in  tliis  case  is  with  what  purpose  did  the 
defendant  furnish  this  transportation  to  this 
girl  Cora  Slover  at  the  time  it  was  furnished, 
and  what  was  his  intention  in  that  matter  at 
the  time  that  he  efigaged  in  this  interstate 
commerce.  If  he  knowingly  furnished  her 
transportation  and  took  this  girl  with  him  to 
St.  Joseph  for  the  j^urpose  of  prostitution  on 
the  part  of  the  girl,  or  that  she  should  there 
become  through  himself  and  others  so  de- 
bauched that  she  necessarily  would  become  a 
prostitute,  then  the  defendant  is  guilty  and 
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you  will  so  find;  Relieving  the  contrary,  the 
Government  has  failed  to  convince  you  that  is 
true  as  charged  in  this  indictment,  then  you 
will  find  him  not  guilty.  Again,  suppose  these 
folks  were  engaged  to  he  married;  suppose  he 
was  going  to  St.  Joseph  tvith  the  legitimate 
purpose  of  engaging  titer e  in  business;  sup- 
pose this  girl  wanted  to  accompany  him;  if  at 
the  time  they  travelled  from  Peahody  to  St. 
Joseph  and  his  motives  were  honest  and  his 
intentions  toward  the  girl  good;  and  if  he  did 
not  intend  that  site  shoidd  engage  in  prostitu- 
tion or  debauchery  or  other  immoral  acts  after 
they  got  there;  if  that  was  the  intention  in  his 
mind  at  the  time  he  travelled;  and  after  they 
got  there  they  lived  together  as  man  and  wife, 
that  was  a  question  for  the  State  authorities 
of  Missouri,  and  not  for  the  Federal  Govern- 
ment, because,  as  I  have  said,  what  constitutes 
adidtery,  what  constitutes  bigamy,  and  what 
constitutes  living  in  a  state  of  fornication,  all 
those  questions  are  matters  for  the  State.  So 
what  did  this  ynan  intend'^  That  is  the  ques- 
tion for  your  determination.  Now,  gentlemen, 
I  have  said,  you  are  the  exclusive  judges  of 
the  credibility  of  the  witnesses,  the  weight  of 
the  evidence  and  the  facts  as  proved.  Take 
this  case  and  consider  it  as  far  as  the  law  is 
concerned  as  I  have  charged  you. 

There  is  another  section  that  doubles  the 
punishment  in  case  the  girl  furnished  the 
transportation,  as  in  section  two,  or,  is  induced 
to  go,  as  under  section  three,  is  under 
eighteen  years.  The  evidence  is,  I  believe, 
that  the  girl  at  the  time  this  transportation 
was  furnished  was  under  eighteen,  but  the  pun- 
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ishment  is  left,  if  you  find  the  defendant 
guilty,  with  the  discretion  of  the  court  between 
certain  extremes. 

You  will  now  retire  to  your  jury  room  and 
consider  the  case.  I  have  caused  four  forms 
of  verdict  to  be  prepared ;  one  relating  to  each 
of  the  two  counts  of  the  indictment,  one  finding 
the  defendant  guilty  on  the  first  count  of  the 
indictment,  if  you  so  find ;  one  finding  him  not 
guilty  on  that  count,  if  you  so  find;  also,  two 
forms  of  verdict  relating  to  the  second  count 
in  the  same  manner,  and  I  send  the  indictment 
and  these  four  forms  of  verdict  with  you." 

Finally,  in  urging  upon  the  Court  the  con- 
tention, made  by  us  throughout  the  entire  trial 
of  the  case  in  the  Court  below,  that  the  ' '  White- 
slave traffic  Act,"  in  its  intent,  scope  and  op- 
eration, was  intended  by  Congress  to  apply  to 
cases  only  of  commercialized  vice,  we  remind 
this  Court  that  the  "White-slave  traffic  Act" 
is  a  highly  penal  statute  and  that  it  should  be 
strictly  construed,  and  that,  if  there  be  any 
doubt  and  ambiguity  in  some  of  the  verbiage 
of  the  Act,  that  doubt  or  ambiguity  should  be 
resolved  against  the  Government  and  in  favor 
of  the  individual.  As  was  well  said  in  the  case 
of  Hackf  eld  v.  U.  S.,  197  U.  S.  442 : 

' '  This  is  a  highly  penal  statute  and  we  think 
the  well  known  rule  as  laid  down  by  Chief 
Justice  Marshall  in  U.  Sfl  v.  Wiltberger,  5 
Wheat.,  76,  95:  ^The  rule  that  penal  statutes 
are  to  be  strictly  construed  is  perhaps  not  much 
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less  old  than  construction  itself.  It  is  founded 
on  the  tenderness  of  the  law  for  the  rights  of 
the  individual.'  " 

In  concluding  our  argument  on  this  phase 
of  the  case,  we  respectfully  submit  that  the 
facts  proved  by  the  prosecution,  assuming 
them  to  be  true,  do  not  bring  the  defendant 
within  the  scope  and  operation  of  the  "White- 
slave traffic  Act"  and  that  a  reversal  must 
follow  and  the  defendant  be  discharged  and 
permitted  to  go  hence  without  day. 
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CONCLUSION. 

We  feel  confident  that  this  Court  will  be 
compelled,  on  account  of  the  errors  that  we 
have  pointed  out,  to  grant  the  defendant  a 
new  trial.  It  must  be  evident  that  if  the  rul- 
ings of  the  lower  court  and  its  instructions 
are  to  be  approved  by  an  appellate  tribunal, 
the  rights  guaranteed  to  a  citizen  by  the  laws 
and  Constitution  will  be  whittled  down  until 
they  are  almost  completely  nullified. 

But  while  a  new  trial,  at  least,  is,  in  our 
humble  judgTQent,  imperative,  we  believe  that 
the  Court  should  also  say  that  a  proper  con- 
struction of  the  "White-slave  traffic  Act" 
does  not  embrace  such  a  class  of  cases  as  this. 
Let  us  repeat,  that  there  is  no  element  of  co- 
ercion or  force  or  persuasion;  there  is  no  ele- 
ment of  gain;  there  is  no  element  of  business 
activity;  there  is  no  element  of  "interstate 
commerce;"  there  is  no  intention  to  violate 
any  law  of  the  United  States.  At  the  very 
worst,  two  persons  of  opposite  sexes  are  guilty 
of  immorality.     But  if  so,  they  were  guilty 
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before  they  crossed  the  State  line  and  the  inter- 
state feature  is  a  false  quantity.  If  this  law 
is  applicable  to  this  case,  it  then  applies  to  any 
case  where  a  man  and  woman,  who  are  not  mar- 
ried, cross  a  State  line.  Such  was  not  the  in- 
tention of  the  Act  and,  if  such  was  the  inten- 
tion, we  claim  that  it  would  be  beyond  the  con- 
stitutional power  of  Congress  to  enact.  Con- 
gress should  have,  and  does  have,  no  power  to 
reach  cases  of  private  immorality  where  no 
element  of  traffic  exists. 

It  has  become  too  often  the  case,  in  our  days, 
that,  when  a  case  excites  popular  interest  and, 
particularly,  when  the  public  mind  is  influ- 
enced, the  public  should  demand,  not  a  fair 
and  impartial  trial,  not  a  calm,  dispassionate 
consideration  of  the  law  and  the  evidence,  but 
should  demand  a  victim — a  sacrifice — a  con- 
viction, although  to  secure  it  every  right  guar- 
anteed to  a  defendant  on  trial  should  be  tram- 
pled down.  If  a  person  charged  with  crime  is 
to  be  tried  at  all  in  times  of  great  popular  ex- 
citement, calling  for  revenge,  we  should  be  all 
the  more  careful  to  guard  the  defendant's 
rights,  and  it  has  been  the  glory  of  the  Fed- 
eral courts  that  justice  and  law  have  been  ad- 
ministered unaffected  by  popular  fury,  which 
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is  always  evanescent  and,  in  a  moment,  will 
repent  of  its  violence  and  frequently  go  to  the 
opposite  extreme. 

We    respectfully    ask    that    the    judgment 
should  be  reversed. 

ROBERT  T.  DEVLIN, 
MARSHALL  B.  WOODWORTH, 
Attorneys  for  Plaintiff  in  Error. 

Nathan  C.  Coghlan, 
S.  Luke  Howe, 

Of  Counsel. 
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ACT  OF  JUNE  25,  1910  (36  Stat.,  825)- 

An  Act  to  further  regulate  interstate  and  foreign  commerce 
by  prohibiting  the  transportation  therein  for  immoral  pur- 
poses of  women  and  girls,  and  for  other  purposes. 

Be  it  enacted  by  the  Senate  and  House  of 
Representatives  of  the  United  States  of  Amer- 
ica in  Congress  assembled,  That  the  term 
"interstate  commerce,"  as  used  in  this  Act, 
shall  include  transportation  from  any  State 
or  Territory  or  the  District  of  Columbia  to 
any  other  State  or  Territory  or  the  District 
of  Columbia,  and  the  term  "foreign  com- 
merce," as  used  in  this  Act,  shall  include 
transportation  from  any  State  or  Territory  or 
the  District  of  Columbia  to  any  foreign  coun- 
try and  from  any  foreign  country  to  any 
State  or  Territory  or  the  District  of  Columbia. 

Sec.  2.  That  any  person  who  shall  know- 
ingly transport  or  cause  to  be  transported,  or 
aid  or  assist  in  obtaining  transportation  for, 
or  in  transporting,  in  interstate  or  foreign 
commerce,  or  in  any  Territory  or  in  the  Dis- 
trict of  Columbia,  any  woman  or  girl  for  the 
purpose  of  prostitution  or  debauchery,  or  for 
any  other  immoral  purpose,  or  with  the  intent 
and  purpose  to  induce,  entice,  or  compel  such 
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woman  or  girl  to  become  a  prostitute  or  to  give 
herself  up  to  debauchery,  or  to  engage  in  any 
other  immoral  practice;  or  who  shall  know- 
ingly procure  or  obtain,  or  cause  to  be  pro- 
cured or  obtained,  or  aid  or  assist  in  procuring 
or  obtaining,  any  ticket  or  tickets,  or  any  form 
of  transportation  or  evidence  of  the  right 
thereto,  to  be  used  by  any  woman  or  girl  in 
interstate  or  foreign  commerce,  or  in  any  Ter- 
ritory or  the  District  of  Columbia,  in  going  to 
any  place  for  the  purpose  of  prostitution  or 
debauchery,  or  for  any  other  immoral  purpose, 
or  with  the  intent  or  purpose  on  the  part  of 
such  person  to  induce,  entice,  or  compel  her 
to  give  herself  up  to  the  practice  of  prostitu- 
tion, or  to  give  herself  up  to  debauchery,  or 
any  other  immoral  practice,  whereby  any  such 
woman  or  girl  shall  be  transported  in  inter- 
state or  foreign  commerce,  or  in  any  Territory 
or  the  District  of  Columbia,  shall  be  deemed 
guilty  of  a  felony,  and  upon  conviction  thereof 
shall  be  punished  by  a  fine  not  exceeding  five 
thousand  dollars,  or  by  imprisonment  of  not 
more  than  five  years,  or  by  both  such  fine  and 
imprisomnent,  in  the  discretion  of  the  court. 
Sec.  3.  That  any  person  who  shall  know- 
ingly jjersuade,  induce,  entice,  or  coerce,  or 
cause  to  be  persuaded,  induced,  enticed,  or  co- 
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erced,  or  aid  or  assist  in  persuading,  inducing, 
enticing,  or  coercing  any  woman  or  girl  to  go 
from  one  place  to  another  in  interstate  or  for- 
eign commerce,  or  in  any  Territory  or  the  Dis- 
trict of  Columbia,  for  the  purpose  of  prosti- 
tution or  debauchery,  or  for  any  other  im- 
moral purpose,  or  with  the  intent  and  purpose 
on  the  part  of  such  person  that  such  woman  or 
girl  shall  engage  in  the  practice  of  prostitu- 
tion or  debauchery,  or  any  other  immoral  prac- 
tice, whether  with  or  without  her  consent,  and 
who  shall  thereby  knowingly  cause  or  aid  or 
assist  in  causing  such  woman  or  girl  to  go  and 
to  be  carried  or  transported  as  a  passenger 
upon  the  line  or  route  of  any  common  carrier 
or  carriers  in  interstate  or  foreign  commerce, 
or  any  Territory  or  the  District  of  Columbia, 
shall  be  deemed  guilty  of  a  felony  and  on  con- 
viction thereof  shall  be  punished  by  a  fine  of 
not  more  than  five  thousand  dollars,  or  by  im- 
prisonment for  a  term  not  exceeding  five  years, 
or  by  both  such  fine  and  imprisonment,  in  the 
discretion  of  the  court. 

Sec.  4.  That  any  person  who  shall  know- 
ingly persuade,  induce,  entice,  or  coerce  any 
woman  or  girl  under  the  age  of  eighteen  years 
from  any  State  or  Territory  or  the  District  of 


IV 

Columbia  to  any  other  State  or  Territory  or 
the  District  of  Columbia,  with  the  purpose  and 
intent  to  induce  or  coerce  her,  or  that  she  shall 
be  induced  or  coerced  to  engage  in  prostitution 
or  debauchery,  or  any  other  immoral  practice, 
and  shall  in  furtherance  of  such  purpose  know- 
ingly induce  or  cause  her  to  go  and  to  be  car- 
ried or  transported  as  a  passenger  in  inter- 
state commerce  upon  the  line  or  route  of  any 
common  carrier  or  carriers,  shall  be  deemed 
guilty  of  a  felony,  and  on  conviction  thereof 
shall  be  punished  by  a  fine  of  not  more  than 
ten  thousand  dollars,  or  by  imprisonment  for 
a  term  not  exceeding  ten  years,  or  by  both  such 
fine  and  imprisonment,  in  the  discretion  of 
the  court. 

Sec.  5.  That  any  violation  of  any  of  the 
above  sections  two,  three,  and  four  shall  be 
prosecuted  in  any  court  having  jurisdiction 
of  crimes  within  the  district  in  which  said  vio- 
lation was  committed,  or  from,  through,  or 
into  which  any  such  woman  or  girl  may  have 
been  carried  or  transported  as  a  passenger  in 
interstate  or  foreign  commerce,  or  in  any  Ter- 
ritory or  the  District  of  Columbia,  contrary 
to  the  provisions  of  any  of  said  sections. 

Sec.  6.  That  for  the  purpose  of  regulating 
and  preventing  the  transportation  in  foreign 


commerce  of  alien  women  and  girls  for  pur- 
poses of  prostitution  and  debauchery,  and  in 
pursuance  of  and  for  the  purpose  of  carrying 
out  the  terms  of  the  agreement  or  project  of 
arrangement  for  the  suppression  of  the  white- 
slave traffic,  adopted  July  twenty-fifth,  nine- 
teen hundred  and  two,  for  submission  to  their 
respective  governments  by  the  delegates  of 
various  powers  represented  at  the  Paris  con- 
ference and  confirmed  by  a  formal  agreement 
signed  at  Paris  on  May  eighteenth,  nineteen 
hundred  and  four,  and  adhered  to  by  the 
United  States  on  June  sixth,  nineteen  hun- 
dred and  eight,  as  shown  by  the  proclamation 
of  the  President  of  the  United  States,  dated 
June  fifteenth,  nineteen  hundred  and  eight, 
the  Commissioner  General  of  Immigration  is 
hereby  designated  as  the  authority  of  the 
United  States  to  receive  and  centralize  infor- 
mation concerning  the  procuration  of  alien 
women  and  girls  with  a  view  to  their  debauch- 
ery, and  to  exercise  supervision  over  such 
alien  women  and  girls,  receive  their  declara- 
tions, establish  their  identity,  and  ascertain 
from  them  who  induced  them  to  leave  their 
native  countries,  respectively;  and  it  shall  be 
the  duty  of  said  Commissioner  General  of  Im- 
migration to  receive  and  keep  on  file  in  his 
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oflSce  the  statements  and  declarations  which 
may  be  made  by  such  alien  women  and  girls, 
and  those  which  are  hereinafter  required  per- 
taining to  such  alien  women  and  girls  engaged 
in  prostitution  or  debauchery  in  this  country, 
and  to  furnish  receipts  for  such  statements  and 
declarations  provided  for  in  this  Act  to  the 
persons,  respectively,  making  and  filing  them. 

Every  person  who  shall  keep,  maintain,  con- 
trol, support,  or  harbor  in  any  house  or  place 
for  the  purpose  of  prostitution,  or  for  any 
other  immoral  purpose,  any  alien  woman  or 
girl  within  three  years  after  she  shall  have  en- 
tered the  United  States  from  any  country, 
party  to  the  said  arrangement  for  the  suppres- 
sion of  the  white-slave  traffic,  shall  file  with 
the  Commissioner  General  of  Inmiigration  a 
statement  in  writing  setting  forth  the  name  of 
such  alien  woman  or  girl,  the  place  at  which 
she  is  kept,  and  all  facts  as  to  the  date  of  her 
entry  into  the  United  States,  the  port  through 
which  she  entered,  her  age,  nationality,  and 
parentage,  and  concerning  her  procuration  to 
come  to  this  country  within  the  knowledge  of 
such  person,  and  any  person  who  shall  fail 
within  thirty  days  after  such  person  shall  com- 
mence to  keep,  maintain,  control,  support,  or 
harbor  in  any  house  or  place  for  the  purpose 
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of  prostitution,  or  for  any  other  immoral  pur- 
230se,  any  alien  woman  or  girl  witliin  three 
years  after  she  shall  have  entered  the  United 
States  from  any  of  the  countries,  party  to  the 
said  arrangement  for  the  suppression  of  the 
white-  slave  traffic,  to  file  such  statement  con- 
cerning such  alien  woman  or  girl  with  the  Com- 
missioner General  of  Immigration,  or  who 
fehall  knowingly  and  willfully  state  falsely  or 
fail  to  disclose  in  such  statement  any  fact 
within  his  knowledge  or  belief  with  reference 
to  the  age,  nationality,  or  parentage  of  any 
such  alien  woman  or  girl,  or  concerning  her 
procuration  to  come  to  this  country,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  on  con- 
viction shall  be  punished  by  a  fine  of  not  more 
than  two  thousand  dollars,  or  by  imprison- 
ment for  a  term  not  exceeding  two  years,  or 
by  both  such  fine  and  imprisonment,  in  the  dis- 
cretion of  the  court. 

In  any  prosecution  brought  under  this  sec- 
tion, if  it  appear  that  any  such  statement  re- 
quired is  not  on  file  in  the  office  of  the  Commis- 
sioner General  of  Immigration,  the  person 
whose  duty  it  shall  be  to  file  such  statement 
shall  be  presumed  to  have  failed  to  file  said 
statement,  as  herein  required,  unless  such  per- 
son or  persons  shall  prove  otherwise.    No  per- 
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son  shall  be  excused  from  furnishing  the  state- 
ment, on  the  ground  or  for  the  reason  that  the 
statement  so  required  by  him,  or  the  informa- 
tion therein  contained,  might  tend  to  criminate 
him  or  subject  him  to  a  penalty  or  forfeiture, 
but  no  person  shall  be  prosecuted  or  subjected 
to  any  penalty  or  forfeiture  under  any  law  of 
the  United  States  for  or  on  account  of  any 
transaction,  matter,  or  thing,  concerning 
which  he  may  truthfully  report  in  such  state- 
ment, as  required  by  the  provisions  of  this  sec- 
tion. 

Sec.  7.  That  the  term  "Territory,"  as  used 
in  this  Act,  shall  include  the  district  of  Alaska, 
the  insular  possessions  of  the  United  States, 
and  the  Canal  Zone.  The  word  "person,"  as 
used  in  this  Act,  shall  be  construed  to  import 
both  the  plural  and  the  singular,  as  the  case 
demands,  and  shall  include  corporations,  com- 
panies, societies,  and  associations.  When  con- 
struing and  enforcing  the  provisions  of  this 
Act,  the  act,  omission,  or  failure  of  any  officer, 
agent,  or  other  person,  acting  for  or  employed 
by  any  other  person  or  by  any  corporation, 
company,  society,  or  association  within  the 
scope  of  his  employment  or  office,  shall  in  every 
case  be  also  deemed  to  be  the  act,  omission,  or 


failure  of  such  other  person,  or  of  such  com- 
pany, corporation,  society,  or  association,  as 
well  as  that  of  the  person  himself. 

Sec.  8.    That  this  Act  shall  be  known  and 
referred  to  as  the  ^ '  White-slave  traffic  Act. ' ' 
Approved,  June  25, 1910. 
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General  Statement  of  the  Case  Showing  Main  Facts  Relied 

Upon  by  Government  to  Sustain  Conviction. 

PARTIES    INVOLVED    IIV    RIIIN    AND    DOWNFALL    OF    MARSHA 
WARRINGTON  AND  LOLA  NORRIS. 

In  the  latter  part  of  September,  1912,  Miss 
Marsha  Warrington  was  standing  on  the  sidewalk 
of  a  Sacramento  street  with  a  lady  friend,  Miss 
Bowers,  waiting  for  a  street  ear.  While  there  Mr. 
Monte  Austin,  of  the  firm  of  Austin  &  O'Brien, 
keepers  of  a  saloon  in  the  Diepenbrock  Building, 
came  along  in  company  with  Maury  I.  Diggs.    Aus- 


till  had  know  Miss  Warrington  before.  He  was,  as 
the  record  discloses,  a  friend  of  the  Diggs  family, 
and  welcome  to  the  Diggs  household.  The  rela- 
tions of  Austin  with  the  Diggs  family  are  shown  in 
an  account  given  by  Diggs  himself  on  the  stand,  of 
a  dimier  and  dancing  party  held  in  December,  1912, 
or  Januaiy,  1913.    He  said: 

(333)  "We  had  a  dinner  party  at  Mr.  Ham- 
ilton's place  in  the  top  flat  of  the  same  build- 
ing. There  are  six  flats.  Mine  was  on  the 
ground  floor  and  his  was  on  the  top  floor.  The 
two  houses  were  not  large  enough  to  have  as 
many  people  as  we  Avanted  to  have  there  and 
dance,  which  they  wanted  to  do;  so  we  agreed 
to  have  the  dinner  up  in  Mr.  Hamilton's  place. 
Mr.  Hamilton  and  his  wife,  my  sister-in-law, 
my  wife  and  myself.  Miss  Warrington  and  Mv. 
Austin  were  all  present.  /  invited  Mr.  Austin 
mid  he  said  he  wotdd  bring  Miss  Warrington. 
*  *  *  /  arranged  the  party  and  had  her 
come.  My  tvife  called  her  up  on  the  telephone 
and  invited  her.  I  called  for  Mr.  Austin  at  the 
saloon  and  tvent  with  him  to  Miss  Warrington's 
house  and  got  her  and  then  took  her  to  my 
house.  *  *  *  So  after  the  dinner  broke  up 
we  went  down  to  my  apartment  and  pushed 
back  the  furniture  and  Miss  Warrington  and 
my  wife  took  turns  in  playing  the  piano  and  we 
all  ragged.  Mr.  Austin  sang.  He  was  quite  a 
singer;  he  sang  until  about  half  past  eleven. 
Mr.  Austin  liad  to  leave  and  that  broke  up  the 
party.  He  had  to  go  back  to  the  saloon.  I  got 
the  machine  and  took  Miss  Warrington  and  Mr. 
Austin  home.  Mr.  Austin  got  out  at  Eighth 
and  'K'  and  I  took  Miss  Warrington  on  home. 
I  believe  it  was  in  January." 

This   Monte   Austin   with   whom   Diggs   was   on 
terms  of  such  intimacy,  on  the  evening  when  Miss 


AYarrington  and  lier  friend,  Miss  Bowers,  were 
standing  waiting  for  the  car,  introduced  Diggs  to 
Marsha  Warrington.  Miss  Warrington  had  never 
known  Diggs  before.  At  the  time  of  the  meeting 
Marsha  Warrington  was  not  quite  twenty  years  of 
age,  having  been  born  November  11,  1892  (Rec. 
242-3).  She  had  resided  in  Sacramento  ever  since 
her  birth  (Rec.  230).  Her  own  mother  had  died 
when  she  was  but  five  years  old,  and  her  father  hav- 
ing married  again,  she  lived  with  her  father  and 
stepmother  and  the  other  members  of  her  father's 
family  (Rec.  230).  For  a  year  prior  to  this  meet- 
ing, late  in  September,  she  had  been  employed  as 
a  stenographer  in  the  office  of  her  father  (Rec.  243), 
the  agent  at  Sacramento  of  the  Santa  Fe  Railway 
Company  (Rec.  234).  Diggs  was  some  years  older 
than  Marsha,  having  been  born  on  May  21,  1886. 
He  was  an  architect  by  profession,  in  good  business 
standing  and  doing  quite  a  business  in  his  line  in 
Sacramento,  and  had  as  offices  three  rooms  in  the 
Diepenbrock  Building,  located  not  far  from  the 
saloon  of  Austin  &  O'Brien,  likewise  located  in 
Diepenbrock 's  property.  He  had  at  one  time  been 
State  Architect  (Rec.  320).  He  was  married,  his 
wife  being  a  trifle  younger  than  he.  At  the  time  of 
the  trial  in  August,  1913,  she  testified  that  she  was 
just  twenty-five  years  of  age  (Rec.  366).  Of  the 
Diggs  marriage  there  was  one  young  child, — a 
daughter. 

Among  the  young  friends  of  Marsha  Warrington 
there  was  one  with  whom  she  was  especially  inti- 


mate, — Lola  Norris.  Lola  lived  about  eight  blocks 
away  from  the  Warrington  home  with  her  parents, 
whose  only  child  she  was  (Rec.  230).  Lola  was 
slightly  yomiger  than  Marsha,  having  been  born 
August  3,  1893  (Rec.  261).  For  about  a  year  prior 
to  the  so-called  Reno  trip  she  was  employed  in  the 
State  Library  in  the  Capitol  at  Sacramento.  Diggs 
had  a  friend  with  whom  he  was  especially  intimate, 
a  boon  com23anion  in  the  person  of  F.  Drew  Cami- 
netti,  of  about  his  own  age,  who  was  employed  as  a 
clerk  in  the  office  of  the  State  Board  of  Control  in 
Sacramento.  He  also  was  married  and  lived  with 
his  wife  and  two  young  children.  At  the  trial  of 
the  Diggs  case,  in  August,  Caminetti's  wife  gave 
the  ages  of  her  children  as  follows :  One  six  months 
old  and  the  other  two  years  old  (Rec.  361).  At  the 
time  of  the  Reno  trip,  March  10,  1913,  the  younger 
child  must  have  been  but  a  few  weeks  old.  Diggs, 
in  his  testimony,  says  that  Caminetti,  on  January 
31,  1913,  stated  that  his  wife  was  just  about  to  go 
to  a  hospital.  In  all  probability  the  child  was  born 
in  the  hospital  about  the  time  of  the  San  Francisco 
trip  in  the  middle  of  February,  1913  (Rec.  321). 


DIGGS  DETERMINED  FROM  THE  START  TO  MAKE  A  CONQUEST 
OF  THE  YOUNG  GIRL,  MARSHA  WARRINGTON. 

Diggs  apparently  must  have  been  much  impressed 
by  Miss  Warrington  at  his  first  casual  meeting, 
when  his  friend  Austin  introduced  him  to  her.  He 
determined  to  meet  her  again  and  become  intimately 
acquainted  with  her. 


Diggs,  in  his  cross-examination,  thus  refers  to 
his  meeting  with  Marsha  Warrington: 

(346)  "I  first  met  Marsha  Warrington,  I 
think  it  Avas  in  September,  1912,  at  the  corner 
of  Tenth  and  'K'  Streets.  About  two  weeks 
after  that  I  met  her  again.  I  believe  Mr.  Aus- 
tin told  me  that  she  was  living  with  her  father 
and  stepmother  about  three  or  four  days  after 
I  met  her  the  second  time.  *  *  *  j  suppose 
I  figured  she  was  living  at  home  and  must  have 
been  living  with  her  parents.  I  first  met  Miss 
Norris  October  7  or  8  or  somewhere  along  there 
I  believe.  Miss  Warrington  introduced  her  to 
me.  It  ivas  cm  arrangement  that  Miss  War- 
rington a/yid  Mr.  Caminetti  had  made  to  have 
me  take  them  riding/^ 

CAMINETTI  WAS  THE  INSTRUMENT  OF  DIGGS  IN  ARRANGING 
THE  PRELIMINARIES  THROUGH  WHICH  THE  PARTY  OF 
FOUR   WAS    CONSTITUTED. 

This  second  meeting,  the  arrangement  of  which 
was  ascribed  by  Diggs  to  Miss  Warrington  and  Mr. 
Caminetti,  was  absolutely  arranged  at  the  instiga- 
tion of  Diggs  himself.  At  page  261,  Lola  Norris 
testifies  with  reference  to  this  matter  as  follows: 

''I  was  twenty  years  of  age  on  the  3rd  of 
August;  I  live  with  my  parents  at  1012  'P' 
Street,  and  I  know  Miss  Marsha  Warrington; 
have  known  her  several  years  intimately,  and 
know  her  parents — stepmother  and  father,  and 
she  is  acquainted  with  my  parents  and  I  have 
known  Maury  I.  Diggs.  I  have  known  Mr. 
Diggs  since  the  last  part  of  October,  1912;  I 
was  employed  at  the  State  Capitol  in  the  State 
Library;  I  also  know  F.  Drew  Caminetti,  have 
known  him  a  little  over  a  year.  *  *  *  xjp 
to  the  latter  part  of  October,  1912,  I  had  barely 
a  speaking  acquaintance  with  Mr.   Caminetti. 


During  the  latter  part  of  October  I  met  both 
Diggs  and  Caminetti  together.  Miss  Warring- 
ton was  with  me  when  I  met  them.  Mr,  Cami- 
netti called  me  up  on  the  telephone  and  asked 
me  if  I  would  introduce  him  to  Miss  Warring- 
ton so  he  could  make  her  acquainted  with  Mr. 
Diggs;  that  Mr.  Diggs  was  desirous  of  meeting 
her.  I  told  Mr.  Caminetti  I  thought  he  was 
acquainted  tvith  her  and  he  said  he  thought  not; 
that  Mr.  Diggs  had  told  him  that  he  did  not 
knoiv  Miss  Warrington,  and  so  I  agreed  to  do 
that.  I  had  never  seen  Mr.  Diggs  before,  and 
do  not  remember  who  introduced  him  to  me, 
whether  it  was  Miss  Warrington  or  Mr.  Cami- 
netti." 


THIS  FIRST  AUTOMOBILE  RIDE  WAS  THE  BEGINNING  OF  A 
FAST  AND  FURIOUS  RACE  ON  THE  DOWNWARD  GRADE 
FOR  THE   FOUR  MEMBERS   OF   THE   "JOY-RIDING"   PARTY. 

The  meeting  on  this  first  ride  in  Diggs'  auto- 
mobile, driven  by  himself,  was  fraught  with  disas- 
trous consequences  not  only  to  Marsha  Warring- 
ton, but  to  the  whole  party,  including  Lola  Norris, 
who  on  that  evening  for  the  first  time  went  out  with 
Caminetti,  and  who  never  before  had  known  Diggs. 

G.  A.  Putnam,  sporting  editor  of  the  Sacramento 
Bee,  who  had  known  Marsha  Warrington  for  four 
years,  saw  the  parties  as  they  met  at  the  automobile, 
and  at  once  became  solicitous  for  the  future  of  his 
friend.  He  thus  refers  to  the  matter  (Rec.  313-14). 
Speaking  of  Marsha  Warrington,  he  said : 

''The  first  I  saw  her  in  company  Avith  Diggs 
was  on  the  first  night  she  went  out  with  him,  I 
believe,  because  /  saiv  him  introduced  to  her 
upon  that  evening  and  I  was  solicitous  for  her 
reputation.^' 


This  solicitude  of  Putnam  for  his  young  lady 
friend  was  well  warranted.  That  night  was  the  be- 
ginning of  the  rapid  downfall  of  Marsha  Warring- 
ton and  that  of  her  young  friend,  Lola  Norris. 

MARSHA    WARRINGTON'S     STORY     OF     HER     DOWNFALL. 

At  page  244  Marsha  Warrington  refers  to  some 
of  the  events  occurring  in  November  or  December 
following  her  introduction  to  Diggs. 

''Previous  to  the  two  weeks  before  my  de- 
parture" (the  Reno  trip)  "I  went  up  to  the 
office  of  Mr.  Diggs  but  not  very  often.  Mr. 
Caminetti  and  Miss  Norris  were  with  me.  I 
remember  going  there  in  the  month  of  De- 
cember and  having  some  champagne.  Mr. 
Diggs  got  it  and  I  remember  sexual  relations 
with  Mr.  Diggs  upon  that  occasion."  (Later 
on  witness  fixes  the  disgraceful  episode  in 
Diggs'  office  in  the  month  of  November.)  "Sex- 
ual intercourse  took  place  between  Mr.  Diggs 
and  I  more  than  once  at  his  office." 

(245)  "I  remember  going  to  Jackson  with 
Mr.  Diggs  and  Miss  Norris  in  an  automobile 
on  election  night  in  November,  1912,  for  the 
purpose  of  getting  Mr.  Caminetti.  We  came 
right  back  the  same  night  and  got  home  a 
little  after  twelve  o'clock,  I  think.  We  all 
had  something  to  drink.  Mr.  Diggs  and  Mr. 
Caminetti  procured  the  drinks.  I  do  not  know 
what  it  was  we  drank.  It  was  a  mixture.  I 
never  received  anything  of  value  from  Mr. 
Diggs  but  a  vanity  box. 

(246)  "I  remember  that  one  night  upon 
my  return  from  San  Francisco  I  went  to  Fol- 
som  with  Mr.  Diggs,  Joe  O'Brien,  to  whom  I 
have  referred,  and  Miss  Norris.  I  remember 
having  dinner  at  Folsom.  I  had  some  intoxi- 
cating liquor  at  that  time  but  I  do  not  remem- 
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ber  what  it  was.  *  *  *  The  first  sexual 
intercourse  I  ever  had  with  Mr.  Diggs  was  in 
his  office  in  November,  1912." 


TEMPEST  IN  A  TEAPOT:  ALLEGED  MISCONDUCT  OF  GOVERN- 
MENT COUNSEL  IN  ASKING  DIGGS  IF  CERTAIN  QUESTIONS 
ASKED  BY  HIS  COUNSEL  WERE  NOT  PROMPTED  BY  HIM. 

The  matters  above  narrated  by  Marsha  Warring- 
ton were  brought  out  on  Marsha  Warrington's 
cross-examination  by  defendant's  counsel.  In  this 
connection  it  may  be  well  to  refer  to  a  question 
asked  by  defendant's  counsel,  reference  to  which 
by  counsel  for  the  government  has  been  made  the 
subject  of  frequent  and  rather  severe  attack  as 
misconduct  on  the  part  of  government  counsel  as 
well  as  severe  criticism  of  the  trial  judge. 

In  their  discussion  of  the  evidence  counsel  for 
plaintiff  in  error  claim  that  the  representatives 
of  the  government  were  not  justified  in  claiming 
that  Diggs  himself  prompted  questions  on  a  cer- 
tain line  which  tended  to  bring  out  clearly  the 
intimate  and  disgraceful  relations  that  existed  be- 
tween Diggs  himself,  and  his  victim,  Marsha  War- 
rington. One  of  the  questions  which  afford  ground 
for  this  comment  by  government  counsel  is  the 
following,  shown  at  page  246: 

"Q.  I  will  ask  you  if  during  the  month  of 
January,  between  the  12th  and  15th,  probably 
on  the  12th  of  January,  1913,  if  you  did  not 
go  to  the  house  of  Mr.  Diggs  on  14th  Street, 
between  I  and  J,  while  Mr.  Diggs'  wife  was 
in  Woodland?  You  and  Lola  Norris,  Mr. 
Caminetti  and  Mr.  Diggs,  and  if  you  did  not 
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sit  down  on  a  couch  in  the  dining  room,  and 
if  you  did  not  have  some  conversation  there  and 
if  3^ou  did  not  thereafter  say:  'This  is  no 
place  for  us'  to  Mr.  Diggs  and  go  from  tlie 
dining  room  into  another  room,  a  bedroom, 
and  lock  the  door?" 

If  that  question  was  not  prompted  by  Maury  I. 
Diggs,  it  must  have  originated  without  provocation 
in  the  wonderfully  fertile  brain  of  some  one  of  his 
counsel.  No  other  person  on  earth  than  the  reluc- 
tant witness  then  on  the  stand,  outside  of  Diggs 
himself,  knew  of  the  circumstances  referred  to  in 
the  question  of  his  counsel.  The  prompting  by  a 
party  in  interest  of  questions  to  his  counsel  is  a 
matter  which  has  come  under  the  observation  of 
every  lawyer  or  judge  who  has  participated  in 
more  than  one  trial  in  any  court  of  justice.  The 
prompting  is  discernible  alike  by  the  ear  and  by 
the  eye.  But  whether  observed  by  the  eye  or  the 
ear  of  any  juror,  no  sane  man  could  suspect  for  a 
moment  that  the  question  above  quoted  from  the 
record,  had  its  origin  in  any  other  source  than  the 
prompting  of  the  defendant,  Maurv  I.  Diggs,  made 
to  his  counsel  either  immediately  at  the  time  of  the 
question  or  in  advance  thereof.  In  fact,  in  his 
own  examination,  he  directly  admits  such  to  be 
the  fact.  At  page  352  the  following  language  of 
Diggs  is  shown: 

''It  was  the  latter  part  of  December  or  the 
first  part  of  January,  somewhere  along  there, 
I  don't  remember  the  exact  date,  that  Miss 
Warrington,  Miss  Lola  Norris,  Mr.  Caminetti 
and  I  were  in  my  residence  during  the  (353) 
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absence  of  my  wife.  My  wife  was  in  Wood- 
land at  that  time  for  two  or  three  days. 
I  informed  Miss  Warringion,  Miss  Norris  and 
Caminetti  of  that  fact  when  they  wanted  to 
visit  my  house.  All  four  of  us  Avent  to  my 
house  about  8  o'clock  in  the  evening.  I  left 
my  machine  at  'H'  Street  between  13th  and 
14th,  about  half  a  block  from  my  residence.  I 
went  home  in  advance  of  the  other  party  and 
told  them  they  would  have  to  come  around 
the  back  way  through  the  rear  entrance  if 
they  wanted  to  go  in.  They  went  around  to 
the  back  door  and  I  opened  the  door.  They 
knocked  when  they  came  and  I  let  them  in. 
They  had  to  pass  the  front  door  of  the  house 
and  they  went  through  the  rear  by  an  alley  way. 
The  house  is  located  on  the  corner  of  an  alley 
way.  I  did  not  see  them  when  they  passed 
in  front  of  the  house,  as  I  was  in  the  house 
already.  After  they  all  came  in  we  sat  down 
together  and  enjoyed  ourselves.  Mr.  Cami- 
netti went  to  the  kitchen  and  dug  up  the  drinks 
out  of  the  pantry  and  served  the  remainder  of 
a  pint  bottle  of  cocktails,  about  three  drinks  I 
think.  They  were  dealt  out  to  the  two  girls  and 
myself  by  Caminetti.  I  should  judge  we  were 
in  the  house  that  night  for  a  half  or  three 
quarters  of  an  hour,  three  quarters  of  an  hour 
probably.  Miss  Warrington  took  me  into  the 
bed  room,  the  door  was  locked;  that  nms  the 
hed  room  occupied  jointly  hy  myself  and  wife. 

(354)  Q.  And  did  you  and  Miss  Warring- 
ton there  have  sexual  intercourse? 

A.     I  would  rather  not  speak  of  the  relation. 

Q.     Please  answer  the  question. 

A.  I  would  rather  not  sneak  of  mv  relation 
with  Miss  Warrington. 

Q.  Don't  you  remember  during  the  cross- 
eo'amination  of  Miss  Warrington  suggesting  to 
your  counsel  and  in  the  presence  of  the  junj 
that  they  ask  Miss  Warrington  if  on  that  oc- 
casion she  and  you  did  not  go  into  your  bed 
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room  and  if  she  did  not  lock  the  bed  room  door? 
Do  yoti  remeynher  suggesting  that  qnestion  to 
your  counsel  in  the  presence  of  the  jury  dur- 
ing the  cross-examination  of  Miss  Warrington? 

A.     She  locked  the  door. 

Q.  Didn't  you  suggest  that  question  to  your 
counsel  f 

A.  Well,  I  suggested  that  to  my  counsel  a 
long  time  hefore  I  came  into  the  courtroom. 

Witness  (continuing).  That  suggestion 
may  have  teen  made  by  mc  during  the  cross- 
examination  of  Miss  Warrington.  I  don't  re- 
member. I  won't  say  that  I  didn't  make  the 
suggestion. 

Q.  Did  you  not  on  the  occasion  mentioned, 
at  the  time  the  four  of  you  went  to  your  home, 
have  sexual  intercourse  with  Miss  Warrinsjton 
on  the  very  bed  that  you  and  your  wife  occupy 
at  home? 

A.  If  you  insist  upon  the  question  I  will 
answer  it,  Mr.  Sullivan. 

Q.     Answer  it. 

A.  Miss  Warrington  and  I  went  to  the  bed- 
room and 

Q.     Answer  it  j^es  or  no. 

The  Court.  Answer  it  yes  or  no  and  }■  ou  can 
explain  afterwards  if  vou  wish  to. 

A.     Yes." 

At  page  355  appears  the  question  which  seems 

to    have    excited    the    ire    of    defendant    and    his 

counsel. 

"Mr.  Sullivan.  Q.  Mr.  Diggs,  during  the 
course  of  this  trial  and  in  the  presence  of  the 
jury  here,  during  the  cross-examination  of  INIiss 
Warrington,  did  you  not  repeatedly  suggest  to 
your  counsel  questions  to  be  propounded  to 
Miss  Warrington  asking  her  if  she  did  not  at 
divers  times  have  intercourse  with  vou? 
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In  the  course  of  the  argument  justifying  the 
asking  of  that  question,  one  of  the  counsel  for 
the  government  said: 

''The  witness  upon  the  stand  at  this  time- 
expresses  or  apparently  expresses  a  reluctance 
to  testify  to  an  act  of  intercourse  between  him- 
self and  Miss  Warrington.  If  it  be  true  that 
on  the  cross-examination  of  this  young  girl 
in  the  presence  of  the  jury,  and  in  an  audil^le 
tone  of  voice  he  did  put  to  his  counsel  ques- 
tions and  to  have  put  these  questions  to  her  for 
the  purpose  of  eliciting  from  her  lips  the  fact 
that  he  did  have  on  numerous  occasions  inter- 
course, that  fact  should  go  to  the  jury  for  the 
purpose  of  enabling  them  to  determine  whether 
in  declining  a  moment  ago  to  answer  whether 
he  had  intercourse  on  his  wife's  bed  with  this 

young  girl  he  was  acting  in  good  faith." 
*  *  *  *  * 

Mr.  Devlin.  Inasmuch  as  they  have  com- 
mented on  the  conduct  of  the  defendant  and 
attacked  his  motive  I  ask  the  privilege  at 
this  time  of  allowing  him  to  explain  his 
reasons. 

The  Court.  You  can  have  him  explain  that 
later  on.    *    *    *" 

Following  the  suggestion  that  the  explanation 
might  be  made  later  and  the  request  of  Mr.  Devlin 
to  be  permitted  to  make  further  reply  to  Mr. 
Roche's  suggestions,  the  trial  judge  said: 

(356)  ''The  juny  all  nnderstand  that  the 
argument  of  counsel  arising  on  an  object  ion  is 
not  evidence  in  the  case  and  is  not  to  he  con- 
sidered hy  the  jury  in  determining  the  issue 

to  te  submitted  to  them. 

***** 

The  Court.  We  will  instruct  the  jury  at 
the  proper  time  for  instructing  them." 
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DIGGS'  EXPLANATION:     HIS  OWN   STORY   OF   HIS  CR0TYN7NG 
ACT    OF   INFAMY. 

The  explanation  promised  by  his  counsel  and 
given  by  Diggs  is  shown  during  the  redirect  examina- 
tion by  Mr.  Devlin. 

(359)  "The  trip  to  my  home  upon  the  oc- 
casion when  the  four  of  us  were  present  oc- 
curred before  the  dinner  and  dancing  party 
(the  dinner  and  dancing  party  occurred  in  De- 
cember or  January). 

Q.  As  Mr.  Sullivan  asked  you  about  it,  state 
what  occurred  on  that  occasion." 

Objection  to  the  question  having  been  made  tl:ie 

court  overruled  the  objection  so  as  to  permit  the 

witness  to  make  the  explanation  desired  to  be  made 

upon  cross-examination. 

"Mr.  Devlin.  You  were  going  to  explain 
an  answer.  I  will  give  you  a  chance  to  ex- 
plain it. 

*  *  *  *  •jf 

A.  We  were  sitting  on  a  couch  in  the  dining- 
room,  Miss  Warrington,  Miss  Norris  and  I, — 
and  Caminetti  went  out  in  the  kitchen  and  got 
this  bottle  of  cocktails,  there  were  hardly  three 
full  glasses;  the  girls  did  not  drink  any,  I  be- 
lieve— I  believe  Marsha  drank  a  part  of  a  glas.s, 
a  very  small  bit  of  it,  and  I  believe  I  drank 
a  glass  and  so  did  Mr.  Caminetti.  I  got  up 
from  the  couch  and  went  over  and  sat  down 
in  a  chair.  Miss  Norris  and  Mr.  Caminetti 
lay  down  on  the  couch  in  the  dining  room.  Miss 
(360)  A¥arrington  said  to  me  'This  is  no  place 
for  us. '  She  said  'Isn't  there  a  place  around  here 
where  we  can  lie  down?"  "J  said,  'Certainly'  and 
we  'ivent  in  the  bedroom  and  the  door  was 
locked.  I  don't  exacthi  remember  tvhether  I 
locked  the  door,  tvhether  Miss  Warrington 
locked  the  door  or  tvhether  she  told  me  to  lock 
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it.  Anyliow,  she  tvent  over  and  lay  down  on 
the  bed,  and  I  tvent  over  and  lay  down  with 
her  and  the  inevitable  hamjened.  of  course. 
During  the  progress  of  this  Miss  Warrington 
said  to  me,  'What  would  your  wife  do  if  she 
eould  see  us  now?'  I  said  'It  is  pretty  hard 
to  tell  what  my  wife  would  do  to  you  and  to 
me  too.'  In  a  short  while  she  says,  'Well,  Mrs. 
Diggs  has  got  nothing  on  me',  laughed  about  it 
and  got  up  and  said  '  I  beat  her  to  it  in  her  own 
bedroom',  and  got  up  and  walked  out  to  the 
dining-room." 

This  story  was  intended  by  Diggs  to  smirch  the 
partner  of  his  illicit  pleasure.  Does  it  not  by  his 
own  oath-bound  utterance,  exemplify  his  own  degra- 
dation and  degeneracy? 

MARSHA   WARRINGTON'S  STORY   OF  HER   ILLICIT  RELATIONS 
WITH    MAURY    L    DIGGS,    CONTINUED. 

Following  the  disgraceful  episode  in  Diggs'  house 
in  his  wife's  bedroom,  Marsha  Warrington  con- 
tinued her  story  of  the  immoralties  of  the  party  of 
four. 

At  page  247  she  said : 

"The  act  of  sexual  intercouse  did  not  very 
frequently  pass  between  Mr.  Diggs  and  me 
prior  to  my  going  to  Reno.  I  remember  going 
on  an  automobile  trip  with  Mr.  Diggs  and 
Mr.  Caminetti  on  the  upper  Stockton  Road 
about  a  week  before  the  Reno  trip." 

THE  TRIP  TO  SAN  FRANCISCO  AND  SAN  JOSE   IN   FEBRUARY, 

1913. 

At  page  243  she  says: 

"I  remember  going  to  San  Francisco  with 
Mr.  Diggs  and  Mr.  Caminetti  and  Miss  ]N  orris 
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and  going  to  the  Grand  Hotel  in  that  city, 
during  the  month  of  February,  1913,  and  stay- 
ing there  all  night  with  Mr.  Diggs  in  that 
month.  Mr.  Caminetti  and  Miss  Norris  stayed 
there  on  the  same  occasion.  Mr.  Diggs  reg- 
istered there,  I  think  he  told  me,  under  a 
fictitious  name,  as  man  and  wife.  I  occupied 
the  same  room  with  Mr.  Diggs  separately,  and 
Mr.  Caminetti  and  Miss  Norris  occupied  an- 
other room  together,  in  the  same  hotel.  I  slept 
alone  with  Mr.  Diggs  that  night  and  Miss 
Norris  slept  alone  with  Mr.  Caminetti  that 
night." 

This  trip  was  about  the  time  of  the  birth  of 
Caminetti 's  younger  child  and  the  confinement  of 
his  wife  in  the  hospital  in  Sacramento  (321). 

At  page  247  Marsha  Warrington  fixes  the  date 

of  the  automobile  ride  on  the  upper  Stockton  road 

as  being  about  a  week  before  the  Reno  trip.     In 

that  connection  the  witness  said  further: 

''About  a  month  before  that  automobile  trip 
on  the  upper  Stockton  road  I  apprised  Mr. 
Diggs  that  I  was  with  child." 

At  page  253  Marsha  Warrington  testified  to  the 
circmnstances  of  her  being  an  invited  guest  at 
the  diimer  and  dance  party  of  the  Diggs  and 
Hamilton  families  by  invitation  of  Mr.  and  Mrs. 
Diggs.  It  appears  from  the  testimony  of  Diggs 
himself  that  this  dinner  and  dance  party  occurred 
subsequently  to  the  occasion  when  Diggs  in  his 
own   house   had   defiled   his   marriage   bed. 

Miss  Warrington  testifies: 

"I  took  dinner  at  the  home  of  Mr.  and  Mrs. 
Diggs  as  stated  in  my  direct  examination,   in 
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1912.  I  do  not  remember  the  date.  I  have 
nothing  b}^  which  I  can  fix  the  time.  Mr.  and 
Mrs.  Diggs  invited  me  there  to  dinner.  It  was 
an  oral  invitation  over  the  telephone.  I  suppose 
she  telephoned  from  home.  She  was  home  when 
I  went  to  dinner." 

At  page  257  Miss  Warrington  was  questioned  as 
follows : 

"Q.  You  were  asked  by  counsel  upon  the 
other  side  of  this  case  whether  you  recalled 
distinctly  an  event  which  took  place  in  Mr. 
Diggs'  office  in  the  month  of  November,  1912, 
during  the  course  of  which  some  champagne 
was  given  you  by  the  defendant.  You  remem- 
ber the  occurrence,  do  you? 

A.  Yes.  The  occurrence  is  vividly  impressed 
upon  my  mind  because  it  tvas  the  -first  time 
I  had  had  sexual  intercourse  with  any  one. 

(258)  Prior  to  that  act  of  intercourse, 
which  you  say  was  the  first  time  you  had  ever 
had  intercourse  in  your  life,  had  you  been  sup- 
plied with  any  intoxicating  liquor,  and  if  so, 
what? 

A.     Champagne. 

Mr.  Roche.  I  am  referring  now,  of  course, 
Miss  Warrington,  to  while  jow  were  there  in  the 
office  on  that  occasion  and  prior  to  this  act  of 
intercourse. 

Q.  At  the  time  you  say  you  had  that  inter- 
course and  which  you  say  was  the  first  time  you 
had  had  intercourse  in  your  life,  in  what  con- 
dition were  you  as  a  result  of  that  chami^agne? 

A.     I  was  rather  intoxicated. 

(259)  At  the  time  I  ivent  to  Feno  I  was 
pregnant  by  Mr.  Diggs  and  informed  Mr.  Diggs 
of  t'liat  condition  about  a  month  before.  We  al- 
ways went  to  one  road  house.  *  *  *  Upon 
these  occasions  Mr.  Diggs  and  Mr.  Caminetti 
ordered  the  drinks  and  one  of  them  would  pay 
for  them.    Upon  one  occasion  at  a  road  house 
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between  Stockton  and  Sacramento  I  refused 
to  drink  some  liquor  ordered  by  Mr.  Diggs  and 
he  knocked  the  glass  out  of  my  hand.  *  *  * 
We  took  the  trip  to  San  Jose  because  Mr. 
Diggs  asked  us  to  go  and  said  that  he  had  to  go 
down  on  business  and  wished  very  much  to 
have  us  accompany  him,  and  he  said  we  would 
possibly  have  to  register  as  man  and  wife,  but 
that  Miss  Norris  and  I  would  occupy  the  same 
room  and  that  he  and  Mr.  Caminetti  would 
have  the  other.  We  reached  San  Francisco 
between  11  and  12  at  night.  Mr.  Diggs  took  me 
in  one  room  and  locked  the  door.  Immediately 
afterwards  Miss  Norris  tried  to  get  in.  I  don't 
remember  how  long  she  tried  to  get  in.  I  was 
only  at  the  Columbia  Hotel  once.  1  went  there 
with  Miss  Norris  and  remained  there  half  an 
hour.  That  was  the  only  time  I  had  ever  been 
in  the  hotel  and  the  only  time  I  saw  the  defend- 
ant there.  At  that  time  he  said  something 
about  hiding  from  the  police  he  cause  of  some 
juvenile  offense.  He  said  it  was  sometliing 
connected  with  his  stenocjmpher.  Upon  one  of 
the  occasions  that  I  was  at  his  office  I  found 
a  letter,  and  upon  calling  Mr.  Diggs'  attention 
to  it,  he  said  it  was  from  his  stenographer." 

LOLA  XORRIS  TELLS  THE  STORY  OF  HER  SHAME. 

Lola  Xorris  was  less  than  twenty  years  old  when 
Diggs  and  Caminetti  started  out  on  their  nefarious 
joint  enterprise  of  adultery  and  conquest,  and  of  ruin 
of  the  two  girls,  Marsha  Warrington  and  Lola 
Norris,  who  stood  just  at  the  threshold  of  woman- 
hood. The  story  of  Lola  Norris,  of  her  personal 
and  joint  experience,  does  not  disclose  as  precipi- 
tate a  downfall  on  her  part  as  on  that  of  her  friend, 
but  it  shows  her  as  ultimately  reaching  the  same 
lower   level,   without   the   possible    concomitant   of 
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maternity  of  a  bastard  child,  begotten  by  tlie  boon 
companion  of  Maury  I.  Diggs.  Of  her  experience 
between  that  first  ride  in  October,  1912,  and  her 
train  ride  on  her  way  home  from  the  Reno  bunga- 
low of  debauchery,  she  furnishes  an  account  which 
we  condense  as  follows: 

(261)  "I  live  in  Sacramento.  I  have  lived 
there  all  my  life.  I  was  twenty  years  of  age 
upon  the  3rd  of  August  (1913).  I  live 
wdth  my  parents  at  1012  'P'  Street.  I  know 
Miss  Marsha  Warrington;  have  known  her 
several  years  intimately  and  know  her  parents, 
stepmother  and  father.  *  *  *  Between  the 
date  of  this  first  event  in  the  latter  part  of 
October,  1912,  and  the  time  the  four  of  us 
left  for  Reno  we  met  three  or  four  times  a 
week.  I  remember  hearing  Mr.  Diggs  talking 
about  the  relations  which  existed  between  him- 
self and  his  wife.  He  said  he  was  not  very 
happy  with  his  wife;  he  made  that  statement 
a  number  of  times.  Mr.  Caminetti  also  told 
me  he  was  not  living  happily  with  his  wife; 
he  told  me  several  times  that  he  and  his  wife 
had  about  agreed  to  separate,  but  never  told 
me  anything  more  definitely  than  that.  *  *  * 
Mr.  Maury  I.  Diggs  told  me  over  the  telephone 
on  one  occasion  that  he  and  his  wife  had  posi- 
tively agreed  to  separate  and  that  his  wife 
was  going  to  apply  for  a  divorce  within  a  few 
days.  This  was  some  time  before  the  trip  to 
Reno.  Mr.  Diggs  spoke  a  number  of  times  in 
the  presence  of  Miss  Warrington  about  not 
beino-  happy  with  his  wife. 

(262)  We  visited  one  road  house  in  Sacra- 
mento; just  one.  There  was  dancing  sroing  on 
there  at  the  time  and  I  danced.  I  remomber 
also  stopping  at  another  place  over  in  Stock- 
ton called  the  'Heidelberg'.  *  *  *  On  our 
rides  in  the  machine  we  would  sometimes  stop 
in  front  of  taverns  or  road  houses  and  have 
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drinks  brought  out  to  us  but  not  often.  Either 
Mr.  Diggs  or  Mr.  Caminetti  would  order  the 
drinks.  I  don't  know  how  many  times  I  vis- 
ited Mr.  Diggs'  office  in  Sacramento  during 
those  two  months  at  night, — ^possibly  six  or 
seven  times.  I  remember  stopping  at  the 
Cohmibia  Hotel  one  night.  I  visited  the  hotel 
with  Miss  Warrington  once  about  a  week  before 
our  trip  to  Reno  and  sta3^ed  there  about  three 
quarters  of  an  hour.  Mr.  Diggs  and  Mr.  Cami- 
netti were  there.  I  noticed  manifestations  of 
affection  between  Mr.  Diggs  and  Miss  War- 
rington between  the  latter  part  of  October, 
1912,  up  to  the  time  we  left  for  Reno.  He  told 
her  he  loved  her.  He  said  he  tvould  get  along 
much  better  with  Miss  Warrington  than  with 
his  wife.  Mr.  Caminetti  also  manifested-  his 
affection  towards  me  in  the  presence  of  Diggs. 
He  told  me  that  he  loved  ms  a  numher 
of  times.  He  frequently  put  his  arms  around 
me  and  caressed  me  (271).  I  remember 
going  to  Folsom  with  Miss  Warrington,  Mr. 
Diggs  and  Mr.  Caminetti ;  we  just  rode  up  there 
and  came  right  back.  *  *  *  j  also  recall  a 
visit  to  Jackson  made  with  Mr.  Diggs  and  Miss 
Warrington  in  Mr.  Diggs'  machine.  I  also 
recall  the  trips  made  to  San  Francisco  and  San 
Jose  from  Sacramento." 

TRIP  OF  THE  PARTY  OF  FOUR  TO   SAN  FRANCISCO   AND   SAN 
JOSE    IN    FEBRUARY,    1913. 

Speaking  of  the  trip  to  the  Grand  Hotel  in  San 
Francisco  and  the  over-night  stay  in  the  hotel  at 
San  Jose,  Lola  Norris  testified: 

(271)  ''When  we  first  talked  about  coming 
down  here  to  San  Francisco  it  was  the  idea  that 
we  should  start  early  in  the  morning — Sunday 
morning — and  come  back  that  night.  Then  it 
was  suggested  why  not  start  Saturday  after- 
noon, because  it  would  hurry  the  trip  so  to  go 
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aiid  come  back  on  the  same  day.  So  we  talked 
about  it,  and  I  said  I  didn't  like  to  do  that 
because  I  didn't  like  to  remain  away  all  night, 
because  Miss  Warring-ton  and  I  did  not  have  any 
friends  with  whom  we  could  stay  doAvn  here. 
Then  Mr.  Diggs  and  Caminetti  told  us  that 
that  did  not  make  any  difference,  that  they 
would  get  us  a  room  to  stay  any  place  we 
wanted,  and  that  all  we  had  to  do  was  to  name 
the  place  we  wanted  to  stav  and  thev  would  get 
us  a  room  (272),  and  if  we  wanted  them  to  they 
Avould  go  some  place  else.  We  did  not  decide 
to  go  right  then.  I  told  Miss  Warrington  the 
next  day  I  didn't  think  they  would  do  that, 
and  she  told  them  what  I  said,  and  they  re- 
sented the  fact  and  became  highly  indignant 
that  I  did  not  think  they  would  treat  us  right. 
Finally  we  were  convinced  that  they  meant 
what  they  said,  and  we  went.  When  we  got 
here  to  San  Francisco,  it  was  rather  late,  and 
we  went  to  a  hotel.  *  *  *  The  clerk  showed 
Mr.  Diggs  and  Miss  Warrington  to  one  room 
and  Mr.  Caminetti  and  me  to  an  adjoining  one. 
They  registered  before  that.  We  went  into  the 
room,  Mr.  Caminetti  and  I,  I  expecting  that 
as  soon  as  the  clerk  left  Miss  Warrington  and 
I  would  take  one  room  and  Mr.  Diggs  and  Mr. 
Caminetti  the  other.  I  waited  until  the  clerk 
got  out,  so  as  not  to  cause  him  to  be  suspicious, 
and  as  soon  as  the  clerk  left  I  started  toward 
the  door  of  the  room  which  Mr.  Diggs  and 
Miss  Warrington  occupied.  And  just  before 
I  reached  it  I  heard  the  key  turn  in  the  lock 
so  I  went  to  the  door  and  tried  it  and  it  was 
locked.  This  was  the  door  connecting  the  two 
rooms.  I  knocked  at  the  door  and  I  called 
but  nobody  answered.  I  must  have  called  off 
and  on  for  an  hour.  I  continued  knocking  and 
called  'Marsha'  for  a  long  time  but  nobody 
answered.  Then  I  went  around  to  the  other 
door  and  that  also  was  locked.  I  went  to  both 
doors  and  nobody  answered  me  at  all.     Then 
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I  came  back  in  tlie  room.  I  knocked  for  such 
a  long  time  that  Mr.  Caminetti  told  me  that  if 
I  didn't  stop  making  such  a  noise  they  would 
come  and  put  us  all  out,  so  I  stopped  finally 
and  I  went  back  to  the  room  with  Mr.  Cami- 
netti and  stayed  there  all  night  but  did  not 
sleep.  I  don't  think  I  took  off  any  of  my 
clothing,  that  I  remember,  that  night.  The  next 
morning  we  had  breakfast  and  then  we  rode 
around  a  while,  Mr.  Diggs  had  to  get  a  new 
tire  for  his  machine  and  we  expected  to  get 
home  that  night  which  was  Sunday  night;  we 
spent  almost  the  whole  afternoon  looking  for  a 
place  where  we  could  buy  a  tire.  Finally  he 
got  one  and  we  started  towards  San  Jose.  This 
was  about  four  o'clock.  *  *  *  Then  Mr. 
Diggs  told  us  and  Miss  Warrington,  too,  that 
she  did  not  think  we  would  have  time  to  get 
home  that  night,  they  said  it  was  too  late 
then  to  start  out  for  home  in  the  hope  of 
getting  home  before  very  late,  and  so  they  said 
the  only  thing  left  to  do  was  to  stay  in  San 
Jose  that  night." 

Poor  Marsha  Warrington  at  that  time  had  long 
since  passed  her  November  experience  in  Diggs' 
office  and  their  illicit  relationship  had  evidently 
been  fully  established. 

Miss  Norris  continues: 

(273)  "When  we  arrived  in  San  Jose  we 
had  dinner  first  and  then  went  to  a  hotel  and 
stayed  all  that  night.  I  occupied  a  room  with 
Mr.  Caminetti  and  Miss  Warrington  another 
room  with  Mr.  Diggs." 

According  to  the  story  of  Miss  Norris,  Caminetti 
only  consummated  his  foul  purpose  of  possessing 
himself  thoroughly  of  the  body  of  Miss  Norris  dur- 
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ing  the  sojourn  in  the  Reno  bungalow.  Before 
reaching  Reno  she  had,  during  the  greater  part  of 
the  night,  occupied  the  same  berth  with  Caminetti 
in  the  drawing  room  of  the  Pullman  car  on  which 
they  traveled.  Speaking  of  the  first  day  in  Reno, 
at  page  274,  Miss  Norris  testified  as  follows : 

'*Mr.  Diggs  and  Mr.  Caminetti  w^ent  over 
to  the  clerk's  desk  in  the  office  of  the  hotel  and 
reserved  three  rooms,  a  suite  of  rooms.  And 
we  were  shown  up  to  our  rooms.  Mr.  Diggs 
told  us  that  he  had  registered  as  Mr.  Enright 
and  wife,  and  Mr.  Caminetti  registered  as  Mr. 
Ross.  The  rooms  were  adjoining.  We  stopped 
at  that  hotel  one  night.  There  were  three 
rooms,  two  bedrooms  and  a  sitting  room.  Mr. 
Caminetti  and  I  occupied  one  and  Mr.  Diggs 
and  Miss  Warrington  the  other.  I  discarded 
most  of  my  wearing  apparel  that  night.'^ 

After  the  first  night  spent  in  the  Riverside  Hotel, 
the  bungalow  was  secured  for  the  party.  Speak- 
ing of  the  bungalow.  Miss  Norris  said: 

(275)  "Ultimately  all  four  of  us  reached 
the  bungalow  and  remained  there  three  nights 
during  which  time  we  were  supplied  with  pro- 
visions. Mr.  Diggs  did  most  of  the  ordering. 
Miss  Warrington  and  I  left  the  cottage  once 
and  took  a  walk  about  two  blocks.  Mr.  Diggs 
and  Mr.  Caminetti  told  us  not  to  leave  the  cot- 
tage under  any  condition.  Mr.  Diggs  and  Miss 
Warrington  occupied  the  front  bed  room  and 
Mr.  Caminstti  and  I  the  hack  bed  roorti.  Mr. 
Caminetti  and  I  had  sexual  intercourse  in  that 
hungaloiv.  He  said  he  tooidd  marry  me,  and 
I  believed  him. 

(277)  /  never  had  sexual  intercourse  with 
Mr.  Caminetti  prior  to  the  sexual  relations  I 
had  with  him  in  the  bungalow.    I  stvear  posi- 
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lively  to  that.  I  never  had  sexual  relations 
with  amj  man  in  my  whole  life  outside  of  Mr. 
Caminetti  and  Mr.  Caminetti  knows  that.  He 
admitted  that  to  me  himself  many  times." 

Speaking  on  the  subject  of  intoxicants,  Miss  Nor- 
ris  testified  at  page  287: 

"I  never  had  much  experience  in  drinking 
intoxicating  liquor  before  I  met  Mr.  Diggs  and 
Mr.  Caminetti." 

This  story  as  told  by  Lola  Norris  of  her  rapid 
transformation  between  the  latter  part  of  October, 
1912,  and  the  middle  of  March,  1913,  abundantly 
justifies  the  findings  of  the  jury  that  Maury  I. 
Diggs  was  responsible  for  her  transportation  in 
interstate  commerce  between  Sacramento,  Califor- 
nia, and  Reno,  Nevada.  Her  story  is  uncontra- 
dicted. It  shows  that  the  intimate  relationship 
developed  between  F.  Drew  Caminetti  and  this 
young  girl  not  yet  twenty  years  of  age,  was  of  the 
direct  procurement  of  Diggs  himself.  It  was 
through  Caminetti  that  Diggs  effected  the  combi- 
nation of  four  which  resulted  in  the  breaking  up 
of  two  families  and  the  absolute  disgracing  of  four 
several  homes. 

PRIOR  TO  THE  RENO  TRIP  FULLY  TWO  WEEKS  HAD  BEEN 
SPENT  BY  DIGGS  AND  CAMINETTI  IN  THEIR  EFFORTS  TO 
INDUCE  THE  WOMEN  TO  BECOME  PARTNERS  WITH  THEM 
IN  THE  FLIGHT. 

Two  weeks  were  spent  in  argument,  inducement 
and  threatening  before  the  two  girls  were  finally 
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prevailed  on  to  make  the  Eeno  trip  in  company 
mtli  Diggs  and  Caminetti. 

At  page  321  Diggs  himself  testified  as  follows : 

"I  saw  Marsha  Warrington  abovit  two  weeks 
and  one  day  before  March  9th,  on  a  levee  at 
Sacramento  and  had  a  conversation  with  her; 
Marsha  and  I  had  an  engagement  to  go  out 
that  evening  in  the  machine  and  we  went 
riding." 

The  conversation  referred  to  the  intimacy  be- 
tween himself  and  Marsha  and  the  desirability  of 
his  getting  out  of  town.  In  that  conversation  Diggs 
claims  that  he  told  Marsha  that  it  was  best  for  both 
of  them  to  discontinue  their  relations.     He  said: 

(322)  I  guess  we  were  talking  for  half  an 
hour  there,  then  we  went  home.  I  took  Marsha 
home  and  she  got  out  within  about  a  block  of  her 
house  and  walked  home  alone,  and  upon  leaving 
me  she  said  I  guess  I  won 't  see  you  any  more  for 
two  weeks  and  I  said  no.  *  *  *  The  next 
morning  I  called  her  on  the  telephone.  She 
was  very  much  surprised  to  know  that  I  was 
still  in  town.  *  *  *  j  think  we  met  the 
next  day,  and  had  lunch  together  at  the  Peer- 
less restaurant.  I  called  her  up  a  couple  of 
times  between  the  time  on  the  levee  and  the 
time  Mr.  Diepenbrock  spoke  to  me  in  O'Brien's 
saloon  at  Sacramento.  It  was  a  week  before 
we  left  Sacramento." 

From  the  Sunday  preceding  their  departure  on 
the  midnight  train  until  Wednesday  in  the  middle 
of  that  week,  Diggs  was  in  hiding  at  a  room  in 
the  Columbia  Hotel  in  Sacramento  (Rec.  327). 
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SUGGESTIOXS   OF  DIVORCE   AND  REMARRIAGE. 

In  the  various  conversations  among  the  four  part- 
ies to  the  illicit  relationship,  the  subject  of  divorce 
by  Diggs  and  Caminetti  from  their  wives  and  sub- 
sequent remarriage  to  the  Warrington  and  Norris 
girls  was  frequentl}^  the  topic  of  discussion. 

With  reference  to  this  subject  Marsha  Warring- 
ton testifie'd  at  pages  230-231,  as  follows : 

"Q.  Just  state  what  Mr.  Diggs  said  to  you 
concerning  the  relations  which  then  existed  and 
had  existed  between  himself  and  his  wife? 

A.     He  said  they  were  unpleasant  relations. 

Witness  (continuing).  He  said  they  did  not 
get  along  together  at  all  and  that  he  was  un- 
happy with  her,  and  he  wanted  to  leave  town. 
I  had  an  affection  for  Mr.  Diggs  at  that 
time.  Before  we  took  the  trip  he  spoke  to  me 
several  times  concerning  his  relations  with  his 
wife,  and  said  he  had  affection  for  me.  He 
referred  to  this  subject  very  often  and  said  he 
cared  more  for  me  than  he  did  for  his  wife 
and  I  believed  he  did.  And  he  manifested  it  by 
kissing  me.  Marriage  was  also  discussed  be- 
tween us  during  the  two  weeks  prior  to  the 
trip.  He  said  he  would  get  a  divorce  from  his 
wife  and  marry  me. 

(235)  During  that  two  hours'  conversation 
he  stated  that  Mr.  Caminetti  was  going  along 
with  Miss  Norris.  He  also  said  lie  ivould  get  a 
divonce  from  Ids  wife,  and  that  Mr.  Camii- 
netti  tvould  get  a  divorce  from  his  wife  and 
marry  Miss  Norris/' 

The  same  subject  was  referred  to  by  this  witness 
again  at  page  240: 

'^  While  at  the  hungalotv  Mr.  Biggs  promised 
to  get  a  divorce  from  his  tvife  and  marry  me, 
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and  Mr.  Caminetti  said  he  would  do  the  same 
and  marry  Miss  N orris." 

Referring  to  the  same  subject  Lola  Norris  testi- 
fied at  pages  261-2,  as  follows: 

'' Between  the  date  of  this  first  event  of  the 
latter  part  of  October,  1912,  and  the  time  the 
four  of  us  left  for  Reno,  we  met  three  or  four 
times  a  week,  and  I  remember  hearing  Mr. 
Diggs  talking  about  the  relations  which  existed 
between  himself  and  his  wife.  He  said  he  was 
not  very  happy  with  his  wife;  he  made  that 
statement  a  number  of  times.  Mr.  Caminetti 
also  told  me  he  was  not  living  happily  with  his 
wife;  he  told  me  several  times  that  he  and  his 
wife  had  about  agreed  to  separate.  *  *  * 
Mr.  Maury  I.  Diggs  told  me  over  the  telephone 
on  one  occasion  that  he  and  his  wife  had  posi- 
tively agreed  to  sei)arate  and  that  his  wife  was 
going  to  appl}^  for  a  divorce  within  a  few  days. 
This  was  some  time  before  the  trip  to  Reno. 
Mr.  Diggs  spoke  a  num.ber  of  times  in  the 
presence  of  Miss  Warrington  about  not  being 
happy  with  his  wife?" 

No  denial  of  the  statements  of  these  two  wit- 
nesses is  found  anywhere  in  the  record. 


ARGUMENTS    ADVANCED    TO    INDUCE    THE    GIRLS    TO    ACCOM- 
PANY DIGGS  AND   CAMINETTI  ON  THEIR  TRIP. 

From  the  time  of  the  first  conversation  between 
Diggs  and  Marsha  Warrington  on  the  levee  at 
Sacramento  until  the  time  of  their  departure,  two 
weeks  later,  the  matter  of  flight  was  a  frequent 
subject  of  discussion  between  Diggs  and  Caminetti 
and  the  two   girls.     These   conversations  occurred 
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some  in  the  Peerless  restaurant,  some  in  the  Saddle 
Rock  restaurant  and  some  at  the  room  temporarily 
occupied  by  Diggs  while  in  hiding  at  the  Columbia 
Hotel. 

Speaking  of  the  Columbia  Hotel  meeting,  Diggs 
himself  testified  at  page  335: 

"During  the  last  week  ending  March  9th, 
Miss  Warring-ton  and  Miss  Norris  met  me  at 
the  Columbia  Hotel,  they  came  up  and  seen  me 
about  4  0  'clock  in  the  afternoon.  I  think  that 
either  Mr.  Caminetti  told  them  or  I  told  them 
that  I  was  there.  I  believe  that  I  called  Miss 
Warrington  up.  Miss  Warrington  came  up 
there.  It  was  in  regard  to  our  conditions.  The 
specific  arrangement  was  for  all  to  come  up 
there,  whether  it  was  on  my  suggestion  or  on 
Mr.  Caminetti 's,  I  have  forgotten  which.  I 
told  her  that  I  thoroughly  and  positively  made 
up  my  mind  to  leave  town." 

At  page  233  Marsha  Warrington  testified: 

"In  these  conversations,  including  this  one, 
he  said  he  would  get  a  divorce  from  his  trife 
and  marry  me.  I  conversed  with  him  from 
2  o'clock  to  5:30.  He  told  me  about  all  the 
things  that  would  happen  if  I  did  not  go  with 
him.  Mr.  Caminetti  arid  Miss  Norris  were 
also  there." 

THE  ELEMENTS  OF  COERCION  IN  THESE  ARGUMENTS  MADE 
TO  INDUCE  THE  GIRLS  TO  CONSENT  TO  BECOME 
PARTNERS  IN  FLIGHT— THREATENED  PUBLICATION  IN 
THE  SACRAMENTO  BEE  NEWSPAPER  AND  ARREST  ON 
WARRANTS  OF  THE  JUVENILE  COURT. 

In  referring  to  the  prolonged  conversation  held 
between  Diggs  and  the  two  girls  on  the  afternoon  of 
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the  Sunday  on  which  they  prepared  for  their  depar- 
ture Marsha  Warrington  says: 

"We  were  to  meet  at  29th  and  J  Streets. 
Before  meeting  Mr.  Diggs  on  that  occasion 
Miss  Norris  and  I  had  come  to  the  conclusion 
we  would  not  go.  And  we  both  met  Mr.  Diggs 
and  told  him  we  had  changed  our  minds  about 
going — that  'we  would  not  go." 

These  declarations  were  made  by  the  two  girls 
to  Diggs  on  the  Sunday  afternoon,  a  few  hours 
before  their  flight,  though  they  had  on  the  preceding 
day,  Saturday,  at  the  Peerless  restaurant,  as  a  re- 
sult of  the  protracted  argument  there  made,  already 
concluded  to  go. 

Continuing  with  reference  to  the  Sunday  after- 
noon conversation  at  the  park  the  witness  said 
further : 

(234)  "This  was  at  the  corner  of  29th  and 
J  Streets,  Sunday  afternoon.  We  then  went  to 
the  park  located  near  that  place,  and  conversed 
for  about  two  hours  about  the  trip.  We  said 
we  would  not  go  and  he  said  we  had  to  go.  We 
discussed  it  pro  and  con  for  two  hours.  He 
said  that  his  lawyer  had  told  him — he  reviewed 
those  things  that  he  had  said  before,  and  that 
the  next  day  before  the  afternoon  was  over  they 
would  have  warrants  at  our  house  and  arrest 
us,  and  that  their  wives  would  prosecute  us  to 
the  fullest  extent  of  the  law,  and  that  we  would 
be  sent  to  the  Reform  School  and  that  everybody 
in  town  would  know  about  it,  and  that  we  had 
to  go,  that  was  all  there  was  to  it,  that  there  was 
no  need  to  argue  at  all." 
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At  page  232  the  witness  Marsha  Warrin.gton, 
speaking  of  the  Reno  trip,  said: 

"That  trip  was  discussed  every  time  we  met 
during  those  two  weeks.  In  addition  to  those 
matters  to  which  I  have  already  testified,  upon 
these  occasions  when  the  four  of  us  would  be 
together,  Mr.  Diggs  said  everybody  in  Sacra- 
mento knew  all  about  it,  and  they  were  going  to 
publish  it  in  one  of  the  p<xpers,  and  that  we 
would  he  sent  to  the  refonn  school,  that  they 
had  our  names  at  the  Juvenile  Court,  and  there 
would  he  warrants  out  for  our  arrest  the  next 
day  if  we  did  not  go  or  rather,  did  not  go  away, 
and  we  would  be  put  through  the  third  degree 
— by  the  Juvenile  people  I  suppose  or  by  the 
policeman.  Mr.  Caminetti  did  not  say  very 
much  he  just  seemed  to  agree  with  him.  Miss 
Norris  and  I  said  we  could  not  go." 

The  same  witness  speaking  at  page  235  with 
reference  to  a  discussion  of  the  matter  in  the  Saddle 
Rock  restaurant  shortly  before  train-time  said: 

''Went  back  to  the  Saddle  Rock  and  met 
Diggs  and  Caminetti  who  were  waiting  for  us 
in  a  box  on  the  main  floor  of  the  dining  room. 
Tliis  was  about  nine  o'clock  Sunday  night. 
While  we  were  there  we  were  discussing  where 
to  go.  Mr.  Diggs  said  he  did  not  know  whether 
to  go  to  Salt  Lake,  Reno  or  Los  Angeles.  They 
finally  made  up  their  mind  to  go  to  Reno; 
this  was  suggested  by  Mr.  Diggs,  and  they  said 
that  ive  tvould  have  to  ao  now  and  could  not 
back  out.  There  was  some  attempt  on  our  part 
to  do  so.  We  said  for  them  to  go  on  but  we 
w^ould  just  as  soon  stay  and  take  chances,  with 
all  that  was  coming  out  the  next  day.  They 
said  no  it  was  too  late,  we  could  not  back  out 
then.'' 
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Lola  Norris,  at  pages  264-5,  testifies  on  the  same 
subject.  After  Caminetti  had  announced  that  they 
had  concluded  the  best  thing  to  do  was  for  all  four 
to  go  away,  she  said: 

'^I  said  I  would  not  think  of  going.  (265) 
When,  I  left  Mr.  Diggs  he  said  'Well,  goodbye, 
you  might  not  see  me  again,  I  might  be  gone 
to-morrow  morning';  and  Mr.  Caminetti  said 
that  in  all  probability  he  would  go  too.  That 
was  on  Monday  night."  (Less  than  a  week 
before  the  departure.)  ""/  said  I  absolutely 
wotdd  not  go.  There  was  quite  a  lot  of  talk 
about  Miss  Warrington  and  myself  going  to 
the  Reform  School  if  we  stayed,  both  Mr. 
Diggs  and  Mr.  Caminetti  made  that  suggestion. 
I  saw  Mr.  Caminetti  almost  every  night  that 
week. 

*  *  *  *  * 

''The  topic  discussed  was  about  leaving  home. 
Mr.  Diggs  generally  took  the  initiative.  They 
told  us  that  the  police  had  found  out  that  we 
had  been  going  out  with  them,  that  our  names 
were  on  the  record  in  the  police  court,  and  that 
in  a  feiv  days  warrants  were  going  to  he  issued 
for  our  arrest  and  we  would  he  summoned  to 
appear  before  the  Juvenile  Court.  They  told 
us,  they  said,  'our  wives  know  about  it  and 
would  probably  sue  us  for  alienating  their 
husband's  affections,'  and  that  also  in  all  prob- 
ability they  would  start  actions '  for  divorce 
naming  Miss  Warrington  and  me  as  corespond- 
ents and  this,  they  told  us,  was  punishable  by 
a  term  in  prison.  *  *  *  Mr.  Diggs  told 
us  that  his  attorney  had  told  him  to  take  his 
advice  and  get  out  of  town  as  quick  as  he 
could  and  take  the  girls  with  him.  He  often 
told  us  that  Mr.  Harris  was  his  attorne}^  He 
told  us  every  day  that  he  was  paying  his 
latvyer  a  large  sum  of  money  to  keep  the  affair 
out  of   (266)    the  neivspapers,  but  we  always 
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said  we  could  not  go.  The  first  time  we  agreed 
to  go  was  on  the  Saturday  before  the  Sunday 
we  left,  this  was  at  the  Peerless  restaurant, 
where  we  were  possibly  two  hours  and  a  half 
that  afternoon  discussing  the  trip,  going  away." 

Referring  to  the  matter  of  the  Juvenile  Court, 

the  same  witness  Norris  testified  at  pages  244-245, 

as  follows : 

"I  also  remember  meeting  Mr.  Diggs  in  a 
hotel  in  Sacramento  during  the  last  week  of 
my  stay  in  Sacramento.  I  went  there  at  his  re- 
quest. This  was  at  the  Columbia  Hotel  where 
Mr.  Diggs  was  hiding  in  fear  of  being  arrested. 
He  said  some  policemen  were  after  him  for  some 
fictitious  check  or  something  that  he  had 
passed." 

As  a  matter  of  fact  Diggs  himself  testified  at 
page  350  that  he  was  served  with  a  warrant  on 
the  Wednesday  following  the  Monday  on  which 
the  meeting  had  been  held  in  the  Columbia  Hotel. 
That  warrant  was  in  connection  with  his  issuing 
a  check  when  he  had  no  funds  in  the  bank  to  pay 
the  same.  Following  arrest  on  the  warrant  Diggs 
had  made  a  trip  to  San  Francisco  the  day  follow- 
ing his  leaving  the  Columbia  Hotel  and  spent 
Thursday  and  Friday  of  that  week  in  San  Fran- 
cisco wdth  his  wife. 

His  wife  on  page  365  speaks  of  this  San  Fran- 
cisco trip  as  follows: 

"I  remember  when  my  husband  was  away 
for  two  or  three  days  in  hiding.  After  he  came 
out  of  hiding  I  accompanied  him  on  a  trip 
to  San  Francisco.    We  came  down  on  Thursday 
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and  went  liome  on  Fridaj^    I  went  home  with 
him." 

The  witness,  Lola  Norris,  in  speaking  further  on 
the  subject  of  the  arguments  made  to  induce  her 
and  Marsha  to  make  the  trip,  and  in  referring 
especially  to  the  argument  on  the  subject  held 
in  the  Peerless  restaurant  on  Saturday,  testifies: 

(266)  ''They  told  us  that  as  soon  as  tve  tvere 
served  with  warrants  the  newspapers  tuotdd 
Jiave  a  hig  account  of  it.  When  we  first  started 
to  discuss  the  subject  I  said  I  could  not  go, 
and  then  after  we  talked  about  it  for  such 
a  long  time  we  were  finally  convinced.  Miss 
Warrington  and  I,  that  it  w^as  the  only  thing 
left  for  us  to  do,  that  we  would  have  to  go  if 
we  wanted  to  avoid  a  scandal.  I  told  them  I 
did  not  know  how  my  mother  would  stand  the 
shock  and  they  said  they  thought  she  would 
get  over  it  all  right.  Mr.  Diggs  said,  'It  takes 
bullets  to  kill,  and  other  people  have  got  over 
things  worse  than  that',  and  both  Mr.  Camin- 
etti  and  Mr.  Diggs  said,  'if  you  think  that 
is  going  to  kill  your  parents,  how  do  you  think 
they  will  feel  if  you  stayed  home  here  and  a 
big  lot  of  notoriety  and  scandal  comes  out  here, 
and  you  are  in  the  scandal,  don't  you  suppose 
they  would  rather  have  you  away  than  have 
you  stay  here.  *  *  *  That  was  the  first 
time  Marsha  Warrington  and  I  agreed  to  go 
away. ' ' 

Referring  to  the  discussion  of  the  matter  on 
Sunday  afternoon  in  the  park,  Lola  Norris  testified 
further : 

(267)  "After  leaving  Mr.  Diggs  and  Mr. 
Caminetti  the  preceding  afternoon"  (when  the 
girls  had  first  given  their  consent  to  go)  "and 
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meeting  tliem  on  Sunday  afternoon  I  had 
changed  my  mind  about  going.  Miss  Warring- 
ton and  I  had  decided  the  night  before  that 
we  were  willing  to  stay  home  and  take  the 
consequences ;  and  we  tallied  it  over  while  we 
were  going  to  meet  Mr.  Diggs;  and  when  we 
finally  did  meet  him,  we  told  him  that  we 
had  considered  it  and  we  thought  if  any  dis- 
grace w^ere  likely  to  arise  we  were  willing  to 
stay  home  and  bear  it;  but  if  they  thought 
it  w^as  so  necessary  for  Mr.  Caminetti  and  Mr. 
Diggs  to  go  and  leave  us  at  home  we  tvere  tvill- 
ing  to  bear  any  of  the  disgrace.  Mr.  Diggs 
said  that  was  absolutely  foolish  to  talk  like 
that,  that  if  I  were  as  familiar  with  the  actual 
condition  of  affairs  as  he  was  I  would  not 
hesitate  for  a  minute  and  that  I  would  have 
been  out  of  town  over  a  week  ago.  He  said 
that  we  were  all  absolutely  ruined  in  Sacra- 
mento. *  *  *  He  said  everybody  would 
scorn  us,  that  our  former  friends  would  not 
have  anything  to  do  with  us,  that  everybody 
would  point  us  out  as  the  two  girls  who  were 
connected  with  that  Diggs  affair,  so  he  said 
we  should  go  with  them,  and  they  were  to  get 
divorces  and  marry  us.  And  after  a  tw^o  hours' 
conversation  with  Mr.  Diggs  we  finaly  agreed 
to  go,  and  made  an  appointment  to  meet  them 
at  the  Saddle  Rock  restaurant  in  Sacramento." 

Even  after  this  extremely  reluctant  consent,  at  the 
subsequent  meeting  in  the  Saddle  Rock  restaurant 
the  same  evening,  the  following  happened  as  Miss 
Norris  testified: 

(268)  ''We  then  got  on  a  car  and  rode  down 
to  the  Saddle  Rock  restaurant,  and  met  ]\Ir. 
Diggs  and  Mr.  Caminetti  there,  and  remained 
there  about  two  hours  and  a  quarter,  I  guess. 
*  *  *  Mr.  Caminetti  remained  there  about 
half  an  hour.     We  asked  them  again  if  they 
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tholiglit  it  was  absolutely  the  only  way  that 
we  could  avoid  any  notoriety  and  they  told 
Its  not  to  ask  the  question  cmi/  more,  that  we 
had  asked  it  enough  already,  that  it  was  childish 
to  talk  about  it  and  that  they  had  told  us  enough 
about  it." 

Then  again   at   the   station  Lola   Norris   wished 
to  avoid  taking  the  trip.    At  page  269  she  testifies: 

"I  left  the  restaurant  with  Mr.  Diggs  and 
Miss  Warrington ;  we  went  to  the  depot ;  we  got 
there  just  about  ten  minutes  before  the  train 
left.     (10:30  P.  M.) 

Mr.  Caminetti  had  not  returned,  then  Mr. 
Diggs  told  Miss  Warrington  and  me  that  we  had 
better  go  with  him  and  let  Mr.  Caminetti  come 
on  later.  I  then  said  I  thought  I  tvoidd  go 
home  and  he  said  not  to  act  so  foolish  that  I 
had  started  out  and  that  I  had  better  come  on 
with  him  as  I  had  started  in  the  -first  place." 

(270)  "I  asked  Mr.  Diggs  why  he  did  not 
go  alone  and  he  said  'Why  he  wouldn't  think 
of  it — he  thought  too  much  of  Miss  Warring- 
ton and  me  to  leave  us  in  such  a  state. '  *  *  * 
He  went  to  telephone  and  said  he  found  Mr. 
Caminetti,  and  said  that  he  said  that  he  would 
be  at  the  Saddle  Rock  restaurant  in  time  for 
the  next  train,  to  meet  us  there  in  time  for 
the  next  train  and  leave  for  Reno,  that  train 
left  somewhere  around  twelve  o'clock,  I  think. 
Then  the  three  of  us  went  to  the  Saddle  Rock 
restaurant  and  left  just  before  the  train  left 
for  Reno.  Mr.  Caminetti  came  just  in  time  to 
get  the  train,  then  the  four  of  us  went  to  the 
depot  and  Mr.  Diggs  bought  the  tickets." 
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THERE  WAS  ISO  TRUTH  IX  THE  STORY  THAT  COMPLAINTS 
HAD  BEEN  MADE  TO  THE  JIVENILE  COURT  OR  THAT 
WARRANTS  WERE  ISSUED  OR  WERE  ABOUT  TO  BE 
ISSUED  FOR  THE  ARREST  OF  THE  WARRINGTON  AND 
NORRIS   GIRLS. 

Notwithstanding  the  persistency  with  which  the 
argument  was  urged  upon  the  Warrington  and  Nor- 
ris  girls  that  complaints  had  been  made  in  the 
Juvenile  Court  involving  them  as  defendants  on 
criminal  charges  and  that  warrants  for  their  arrest 
had  been  or  were  about  to  be  issued,  the  fact  is  that 
no  such  complaints  had  been  made  nor  had  any  such 
warrants  issued,  nor  were  they  about  to  be  served. 

M.  J.  Sullivan,  the  probation  officer  connected 
with  the  Juvenile  Court  was  called  as  a  witness. 
He  testified: 

(291)  ''I  was  probation  officer  during  the 
months  of  February  and  March,  1913.  I  am 
connected  with  the  Juvenile  Court  as  proba- 
tion officer,  *  *  *  During  the  month  of  Feb- 
ruary and  March,  1913,  I  was  familiar  with 
very  nearly  all  complaints  made  in  the  Juvenile 
Court  concerning  minors  or  concerning  any 
other  subject. 

Q.  Prior  to  the  10th  day  of  March,  1913, 
had  any  complaint  of  any  hind  to  your  knoivl- 
edge  been  made  to  the  Juvenile  Court  or  to  any 
of  the  officials  of  the  Juvenile  Court  of  Sacra^ 
mento  County  concerning  Marsha  Warrington 
or  Lola  Norris?     *     *     * 

(292)  A.     No,  sir.     *     *     * 

The  policy  of  the  Juvenile  Court  is  to  keep 
as  much  secrecy  as  possible  in  order  to  avoid 
publicit}^  I  refused  at  any  time  to  give  any 
news  to  the  press.  /  never  heard  Lola  Norris 
or  Marsha  Warrington's  namie  mentioned  from 
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Judge  Hughes,  or  from  any  other  source  until 
the  articles  were  published  in  the  newspapers." 

The  publications  in  the  newspapers,  referred 
to  by  the  witness,  were  not  made  until  after  the 
arrest  of  the  parties  and  the  return  from  Reno. 
As  a  matter  of  fact,  no  complaint  had  been  lodged 
Avith  the  officials  of  the  Juvenile  Court  nor  any 
Avarrant  issued  for  the  girls,  Lola  Norris  and 
Marsha  Warrington,  or  for  either  of  them,  prior 
to  the  Reno  escapade.  Yet  the  lodging  of  com- 
plaint with  the  officials  of  the  Juvenile  Court,  or 
the  actual  or  impending  issuance  of  warrants  for 
the  arrest  of  the  two  girls  were  arguments  most 
strongly  urged  upon  them  to  coerce  them  into  flight. 


THERE  WAS  NO  FOUNDATION  FOR  THE  THREAT  THAT  THE 
SACRAMENTO  BEE  WAS  ABOUT  TO  PUBLISH  THE  FACTS 
WITH  REFERENCE  TO  THE  RELATIONSHIP  OF  DIGGS  AND 
MARSHA  WARRINGTON  AND  CAMINETTI  AND  LOLA 
NORRIS. 

Just  as  persistently  as  the  threat  of  Juvenile 
Court  proceedings  and  arrest  was  urged  upon  them 
was  the  suggestion  made  to  these  frightenend  girls 
that  the  Sacramento  Bee  was  about  to  publish  the 
facts  in  connection  with  their  illicit  connection  with 
the  defendant  and  his  associate.  To  set  this  matter 
at  rest  counsel  for  the  government  during  the  trial, 
called  the  managing  editor  of  the  Bee,  John  S. 
Chambers.     Chambers  testified: 

(288)     ''I     am     the     managing     editor     of 
the  Sacramento  Bee.     *     *     *     As  such  man- 
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aging  editor  I  occupied  or  kept  myself  full}^ 
informed  as  to  articles  which  were  l3eing  pub- 
lished from  time  to  time  in  the  columns  of 
the  Sacramento  Bee.  I  keep  in  touch  with 
the  various  editors  of  the  different  depart- 
ments and  with  the  re^Dorters  themselves,  and 
frequently  have  proofs  sent  to  me  before  they 
appear  in  the  paper.  Before  an  article  is 
published  concerning,  we  will  say,  the  repu- 
tation of  any  of  the  people  residing  in  or 
about  Sacramento,  it  is  first  submitted  to  me. 
*  *  *  Prior  to  the  lOtli  day  of  March, 
1913,  to  my  knowledge,  there  had  not  been 
any  articles  prepared  or  written  for  piiblica- 
tion  in  the  'Sacramento  Bee'  in  which  the 
names  of  those  ttvo  girls  or  either  of  them 
was  referred  to.  The  'Sacramento  Bee'  had 
not,  to  my  knowledge,  anqi  intention,  prior  to 
the  10th  day  of  March,  1913,  of  publishing 
any  article  relating  to  or  involving  Miss 
Marsha  Warrington  or  Miss  Lola  Norris  or 
any  escapade  in  which  it  luas  claimed  either 
one  of  these  two  young  ladies  tvas  involved." 

G.  A.  Putnam,  the  sporting  editor  of  the  Bee, 
was  called  as  a  witness  for  the  defendant.  In  his 
examination  by  Mr.  Devlin,  he  said: 

(312)  "I  reside  in  Sacramento  and  am  the 
sporting  editor  of  the  'Sacramento  Bee',  I 
mean  I  am  the  editor  of  the  sporting  column. 
I  know  Marsha  Warrington.  I  have  known 
her  for  about  four  years,  and  also  know  Lola 
Norris." 

The  witness  testified  as  to  having  advised  ^larsha 
Warrington  to  discontinue  her  relations  with  Diggs. 
He  said: 

"I  told  her  what  I  had  told  her  before,  to 
lay  off  with  this  fellow.     She   said   tlint   she 
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certainly  would.  I  saw  her  on  Saturday, 
the  day  previous  to  the  day  she  left  for  Reno; 
she  rung  up  the  office  and  wanted  to  see  me. 
She  said  that  Lola  Norris  had  come  to  her 
and  said  that  she  had  heard  that  the  ^Sacra- 
mento Bee'  was  about  to  publish  a  story  and 
she  ashed  me  if  that  urns  true, 
(313)  and  I  said  no,  that  the  'Sacramento  Bee's' 
policy  was  to  hold  out  all  such  things  as  that, 
and  the}^  never  run  names  and  that  anyway, 
that  nohod^j  had  a  story  on  that  subject  at  all 
and  they  didn't  know  they  were  going  together. 
This  was  Saturday  before  they  went  to  Keno, 
at  noon.  She  rang  up  the  telephone  girl  and 
gave  her  her  number.  I  told  her  there  was  not 
any  story  in  the  'Bee'  and  that  no  newspaper 
would  ever  run  a  stor}^  about  girls  going  with 
fellows.  *  *  *  She  said  Miss  Norris  was 
worried,  she  was  afraid  the  matter  was  to  be 
given  publicity  in  the  'Sacramento  Bee' — she 
might  have  said  other  papers,  I  don't  know; 
I  told  her  that  was  foolish.  *  *  *  i  told 
her  she  was  going  out  again  with  Biggs  and 
she  said  she  went  out  only  three  or  four  times 
lately  with  him  anyhow.  I  told  her  she  had 
better  cut  it  out,  and  /  said>  he  was  not  amy 
good,  and  he  had  a  had  reputation,  and  if  she 
didn't  she  certainly  would  be  seen  with  him 
and  it  would  ruin  her  character  there  in  town, 
and  also  her  reputation  and  hurt  her  father 
and  her  family." 

On  cross-examination  by  Mr.  Sullivan,  referring 

to  his  conversation  with  Marsha  Warrington,   he 

said: 

"The  conversation  took  place  on  a  Saturdav 
afternoon,  the  Saturday  before  she  left.  *  *  * 
I  asked  her  again  if  she  had  gone  out  with 
him  since  the  last  time  I  saw  her.  She  said 
yes;  I  told  her  in  that  conversation  to  stop  it 
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because  Digg's  reputation  teas  had.  The  Bee 
positively  never'  intended  to  publish  any  article 
concerning  the  escapade  or  the  conduct  of  Miss 
Warrington,  Miss  Norris  or  the  defendant  or 
Caminetti  for  I  was  the  only  one  in  the  office 
— no  one  knew  in  the  'Sacramento  Bee'  office 
at  all  about  this  thing,  it  was  a  surprise  to 
everyone. ' ' 


THE  COi^SENT  OF  THE  GIRLS  TO  BECOME  ASSOCIATES  WITH 
DIGGS  AND  CAMINETTI  IN  THEIR  FLIGHT  WAS  NOT 
VOLUNTARY. 

As  we  have  seen  in  preceding  pages,  Diggs  started 
in  with  his  arguments  on  Marsha  Warrington  to 
bring  about  her  association  and  that  of  Lola  Norris 
with  him  in  his  flight,  in  a  conversation  held  with 
her  on  the  levee  in  Sacramento  two  weeks  before 
the  flight.  From  that  time  on  until  the  evening 
of  their  departure  the  matter  had  been  in  like 
manner  thoroughly  impressed  upon  Lola  Norris. 
Both  girls  as  we  have  shown  in  the  preceding  pages 
repeatedly  and  persistently  declined  to  accompany 
their  lewd  associates  in  their  flight. 

As  Marsha  Warrington  said  at  page  253: 

^'I  tcent  willingly  after  I  had  been  scared 
into  it/' 

The  first  time  the  girls  consented  to  join  in  the 
flight  was  at  the  Peerless  restaurant  on  the  after- 
noon of  Saturday,  the  day  before  their  departure. 
There  the  same  arguments  which  had  been  used  by 
Diggs  and  Caminetti  during  the  preceding  two 
weeks  were  again  and  again  impressed  upon  these 
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two  3^oung  girls.  They  were  threatened  with  prose- 
cutions by  their  wives  for  alienation  of  affections, 
possibly  resulting  in  imprisonment ;  threatened  with 
warrants  from  the  Juvenile  Court  involving  their 
immediate  arrest,  when  as  a  matter  of  fact  no  com- 
plaints against  them  or  either  of  them  had  been 
urged  upon  that  court,  nor  any  warrants  issued  or 
proposed.  They  were  threatened  with  publication 
in  the  "Sacramento  Bee"  when  as  a  matter  of  fact 
it  was  neither  the  purpose  nor  the  policy  of  the 
"Sacramento  Bee"  to  make  any  such  publica- 
tion, and  when,  as  a  matter  of  fact,  the  only  one 
connected  with  the  "Sacramento  Bee"  who  knew 
of  the  affair,  was  a  friend  of  the  tw^o  girls  and 
had  given  assurance  that  no  such  publication  was 
to  be  made.  And  yet,  in  the  face  of  the  consent, 
coerced — absolutely  wa^ung  by  fabricated  fear  from 
the  girls,  while  a  condition  of  desperation  really 
brought  on  by  Biggs  and  his  associate,  Biggs'  coun- 
sel urge  upon  this  court,  with  seeming  seriousness, 
the  claim  that  both  Lola  Norris  and  Marsha  War- 
rington were  accomplices  of  Maury  I.  Biggs  and 
F.  Brew  Caminetti  in  their  violation  of  the  White 
Slave  Traffic  Act.  To  us  the  contention  seems 
absurd,  but  apparently  counsel  for  Biggs  seem 
obsessed  by  the  idea  that  these  two  twenty-year  old 
girls  were  actually  accomplices  of  their  associates 
when  those  two  criminal  associates  deliberately 
committed  the  offenses  denounced  by  the  White 
Slave  Traffic  Act.  These  two  elegant  and  dis- 
tinguished  gentlemen,   in   their   own   judgment   so 
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immeasurably  superior  to  the  miserable  mortals  who 
engage  in  the  vile  white  slave  traffic,  would  actually 
have  this  court  believe  that  these  two  3^oung  girls 
were  their  accomplices  in  a  deliberate  violation  of 
the   "White    Slave  -  Traffic    Act". 

INCIDENTS  OF  THE  TEIP  TO  RENO. 

Following  the  afternoon  conference  between  the 
two  girls  and  Diggs  at  the  park,  the  first  meeting 
at  the  Saddle  Rock  restaurant  was  held,  which 
lasted  until  well  along  in  the  evening.  Even  at 
that  meeting  the  girls  again  tried  to  recall  the  con- 
sent which  had  been  extorted  from  them  on  the 
Saturday  afternoon  preceding,  and  again  forced 
from  them  by  Diggs  in  the  park  meeting  earlier 
on  that  Sunday  afternoon. 

Poor  little  Lola  Norris  up  to  almost  the  very 
moment  before  the  leaving  time  of  the  midnight 
train,  tried  to  break  away  from  the  consent  which 
had  been  wrung  from  her.  To  the  very  last  the 
girls,  notwithstanding  their  first  consent,  mani- 
fested a  disposition  to  face  the  disgrace  and  stay 
with  their  families. 

At  page  236  Miss  Warrington  testified: 

''After  Mr.  Diggs,  Miss  Norris  and  myself 
reached  the  depot,  the  train  came  in  and  I  told 
Mr.  Diggs  to  go  on  and  take  the  train,  and  that 
/  tvas  perfectly  willing  to  stay  in  Sacramento 
and  would  not  go  with  him.  He  said  no,  that 
he  wanted  me  to  go." 

Caminetti  not  having  been  in  time  for  the  earlier 
train,  Diggs  reached  him  by  telephone  and  arranged 
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a   further   meeting   of   the   party   with    Caminetti 
at  the  Saddle  Eock  restaurant. 

Speaking  of  this  Miss  Warrington  testified: 

(236)  ''When  Mr.  Caminetti  reached  there 
he  said  he  had  some  money  and  that  we  would 
go  on  the  next  train.  We  then  left  the  Saddle 
Rock  and  went  to  the  depot,  reaching  it  about 
12  o'clock.  Mr.  JDiggs  said  for  us  to  wait  and 
he  woidd  get  the  tickets;  'we  luaited  and  he  got 
the  tickets  at  the  ticket  office  in  the  depot.  I 
waited  with  Mr.  Caminetti  and  Miss  Norris, 
then  the  train  came  and  we  got  on.  It  was  an 
ordinary  Pullman  car,  and  Mr.  Diggs  got  a 
draiving-room  from  the  Ptdlman  conductor  and 
he  paid  for  it.  We  waited  until  it  was  made 
up,  then  the  four  of  us  entered.  Mr.  Diggs, 
I  think,  ordered  the  porter  to  make  up  the 
drawing  room.  There  were  three  beds — the 
upper  and  lower  berths  and  a  little  side  bed. 
We  all  went  to  l)ed  right  after  we  entered  the 
room.  Miss  Norris  and  Mr.  Caminetti  had  the 
upper  berth  and  Mr.  Diggs  and  I  had  the  loiver 
berth.  Miss  Norris  got  in  the  upper  berth 
two  or  three  minutes  after  we  entered  the 
room.  I  think  she  got  her  clothes  off  up 
there,  her  shoes,  her  skirt,  and  her  waist  and 
her  hat.  Mr.  Caminetti  got  in  the  berth  the 
same  time  she  did.  I  think  he  took  his  clothing 
off  up  there.  I  got  in  the  lower  berth  first. 
Before  getting  into  it  I  took  off  my  skirt  and 
waist  and  pumps.  Mr.  Diggs  took  off  his  shoes 
and  coat  and  I  think  he  took  off  his  trousers 
and  his  outer  shirt.  *  *  *  i  saw  Mr.  Diggs 
give  the  tickets  to  the  conductor." 

Lola  Norris'  story  of  the  incidents  of  the  trip  is 
shown  at  page  270,  lines  13  to  30,  and  page  271, 
lines  1  to  12.    In  the  main  it  agrees  in  detail  with 
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the  story  as   given  by  her   friend,  Marsha  War- 
rington.   In  concluding  it  she  says: 

"We  reached  Reno  about  eight  or  nine  o'clock 
next  morning." 

At  page  273  the  same  witness  says  : 

"I  recall  when  the  train  reached  Truckee. 
We  arose  about  an  hour  and  a  half  before  the 
train  reached  Reno.  Upon  our  arising  in  the 
morning  Mr.  Biggs  said  that  they  would  get 
a  cottage  when  ive  got  into  Reno.  All  fowr* 
of  us  were  to  live  in  the  cottage. ^^ 

Referring  to  the  time  of  reaching  Reno  Miss 
Warrington  said: 

(238)  ''I  remained  in  the  berth  with  the 
defendant  Diggs  until  about  eight  o'clock  the 
next  morning,  I  think.  Mr.  Diggs  got  out 
first.  Mr.  Caminetti,  I  think,  got  out  of  the 
upper  berth  first.  I  recall  reaching  Reno  that 
morning.  It  was  before  noon,  I  think,  the 
first  place  we  went  was  to  a  cafe  to  have  our 
lunch.  *  *  *  Then  Mr.  Diggs  and  Mr.  Cam- 
inetti went  to  the  real  estate  firm,  I  think." 

DIGGS,  BY   CAMINETTI'S  CONSENT,  WAS  "BOSS"   OR  MANAGER 
OF  THE  MOVEMENTS  OF  THE  PARTY  ON  THE  TRIP. 

In  all  things  from  the  initial  meeting  in  October, 
1912,  down  to  the  discovery  of  the  party  of  voyagers 
in  the  Reno  bungalow  on  March  14,  1913,  Diggs 
and  Caminetti  acted  together  in  the  pursuit  of 
their  common  purpose, — the  debauchment  of  these 
two  young  women. 

It  was  especially  arranged,  just  on  the  eve  of 
their  departure,  that  Diggs   should  be   "boss"  or 
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manager  of  the  movements  of  the  party.  At  page 
287  the  following  is  shown  in  the  testimony  of  Lola 
Norris : 

*'At  the  Saddle  Rock  restaurant  just  before 
leaving  Mr.  Caminetti  gave  me  some  money  and 
told  me  to  buy  my  own  ticket  to  Reno.  Mr. 
Diggs  saw  him  give  it  to  me,  and  he  said  that 
he  would  buy  all  the  tickets,  that  it  would  never 
do  for  us  to  separate,  and  for  Miss  Warrington 
and  I  to  go  together  and  they  go  together, 
away  from  us.  And  he  said — we  had  been 
talking  about  places  to  go,  and  they  had  sug- 
gested several  places,  and  Mr.  Diggs  said  it 
would  not 'do  for  every  one  to  have  suggestions, 
that  each  one  of  course  thought  his  was  the 
best,  and  that  someone  ivoidd  have  to  manage 
the  affair,  somehody  ivotdd  have  to  he  the  boss, 
'now  who  will  it  he' ;  and  Mr.  Caminetti  said 
'Well,  I  name  you  to  be  the  person  to  mamage 
the  trip',  and  so  he  considered  himself  the  boss." 

SUITE   AT  RIVERSIDE   HOTEL. 

The  departure  from  Sacramento  had  been  made 
shortly  after  midnight  of  March  9-10,  1913.  After 
lunching  at  a  cafe  the  parties  went  to  the  River- 
side Hotel  in  Reno.  The  girls  had  been  directed  to 
proceed  first  to  the  hotel  while  the  men  secured 
a  cottage  or  bungalow  in  which  they  might  live. 

Marsha  Warrington  sa,ys: 

(239)  "They  said  we  should  go  to  the  hotel 
and  wait  for  them  and  they  would  try  and 
rent  a  house  for  one  month  at  least.  I  think 
they  said  they  were  going  to  stay  in  Nevada 
about  six  months.  *  *  *  They  told  us  that 
when  we  reached  the  Riverside  Hotel  we  should 
wait  there  until  they  returned.    They  returned 
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about  5  o'clock.  Then  tliey  registered,  after 
which  we  went  upstairs  to  the  suite  of  three 
rooms,  two  bed-rooms  with  a  sitting  room  be- 
tween. We  occupied  these  rooms  just  one 
night  and  left  about  9 :30, 1  think,  next  morning. 
Mr.  Cmninetti  and  Miss  N orris  .had  one  and 
Air.  Diggs  and  I  had  the  other  room.  We  re- 
tired about  10:00  o'clock.  We  all  discarded  our 
wealing  apparel.  Mr.  Diggs  occupied  the  bed 
tvith  me  and  Miss  Norris  occupied  the  other 
bed  with  Mr.  Caminetti.^' 

Speaking  about  registering  Lola  Norris  said  at 
page  274: 

"Mr.  Diggs  and  Mr.  Caminetti  went  over  to 
the  clerk's  desk  in  the  office  of  the  hotel  and 
reserved  three  rooms,  a  suite  of  rooms.  Mr. 
Diggs  told  us  that  he  registered  as  Mr.  Enright 
and  wife,  and  Mr.  Caminetti  registered  as  Mr. 
Boss.  *  *  *  There  were  three  rooms,  two 
bedrooms  and  a  sitting-room.  Mr.  Caminetti 
and  I  occupied  one  and  Mr.  Diggs  and  Miss 
Warrington  the  other.  I  discarded  most  of  my 
wearing  apparel  that  night." 

AFTER  THE  FIRST  NIGHT  SPENT  AT  THE  RIVERSIDE  HOTEL 
THE  PARTIES  DURING  THEIR  STAY  IN  RENO  ON  TUESDAY, 
WEDNESDAY  AND  THURSDAY  NIGHTS  OCCUPIED  ROOMS 
IN  A  BUNGALOW  RENTED  BY  DIGGS,  COMPORTING  THEM- 
SELVES   AS  HUSBANDS   AND   WIVES. 

As  we  have  seen  above,  while  in  Reno,  Diggs  went 
by  the  name  of  Enright,  designating  Marsha  War- 
rington as  his  mfe,  and  Caminetti  went  under  the 
name  of  Ross,  Lola  Norris  being  also  recognized  as 
his  wife. 

During  Monday  the  two  men  had  arranged  to 
rent  during  their  stay  in  Reno,  a  cottage  or  bung- 
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alow.  The  negotiations  were  conducted  with  a  man 
by  the  name  of  Mergen,  employed  by  the  firm  of 
Peck,  Sample  &  Co.,  real  estate  agents. 

Mergen  testified  at  page  200: 

''I  recall  negotiating  with  Mr.  Enright  on  the 
10th  of  March,  1913,  for  the  renting  of  that 
cottage.  *  *  *  The  name  Enright  was 
given  me  by  himself.  I  would  recognize  the 
man  again  if  I  saw  him  in  this  courtroom. 

Q.  Will  you  kindly  look  around  and  see  if 
he  is  here  ? 

A.  He  is  right  there,  with  his  hand  up  to 
his  face. 

Mr.  Roche.  You  will  concede,  gentlemen, 
that  that  is  the  defendant. 

Mr.  Devlin.    Yes." 

At  page  284,  speaking  of  the  names  by  which  the 
parties  were  known  at  Reno,  Lola  Norris  testified: 

"I  knew  that  Mr.  Caminetti  went  by  the 
name  of  Ross  at  Reno  and  that  I  was  going  by 
the  name  of  Mrs.  Ross,  and  that  Mr.  Diggs  and 
Miss  Warrington  were  going  by  the  name  of 
Enright  and  wife." 

During  the  several  days  of  their  stay  in  the  se- 
clusion of  the  Reno  bungalow  the  parties  comported 
themselves  according  to  the  names  they  bore  re- 
spectively, as  husbands  and  wives.  Marsha  War- 
rington said  at  page  240: 

''While  at  Reno  I  had  sexual  relations  with 
Mr.  Diggs." 

At  page  275  Lola  Norris  testified : 

"Mr.  Diggs  and  Miss  Warrington  occupied 
the  front  bedroom  and  Mr.  Caminetti  and  I  the 
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back  bedroom.  Mr.  Caminetti  and  I  bad  sexual 
intercourse  in  tbat  bungalow.  He  said  be  would 
marry  me  and  I  believed  him." 

In  ber  testimony  given  on  the  preceding  pages  of 
the  brief,  Lola  Norris  testified:  that  the  first  time 
that  Caminetti  ever  succeeded  in  his  purpose  of  hav- 
ing sexual  intercouse  with  her,  was  in  the  bungalow 
in  Reno,  Nevada.  It  was  only  there,  at  the  end  of 
their  hurried  trip  from  Sacramento,  in  interstate 
commerce,  that  Caminetti  finally  and  fully  accom- 
plished his  purpose  in  the  ruin  of  Lola  Norris.  Yet 
counsel  for  plaintiff  in  error  Diggs  exhibit  what 
is  intended  to  appear  as  a  most  righteous  feeling  of 
indignation  because  claim  is  made  that  any  seduc- 
tion was  accomplished  as  a  result  of  what  they  are 
pleased  to  term  the  ''Reno  escapade".  It  is  per- 
fectly obvious,  as  found  by  the  jury,  that  Diggs 
fully  intended  to  continue  while  in  Nevada  his  re- 
lationship with  Marsha  Warrington  on  the  same 
lines  that  he  had  established  during  the  disgraceful 
debauch  in  his  offices  in  Sacramento.  It  is  likewise 
manifest  that  it  was  his  purpose  to  continue  the  or- 
ganization of  the  party  of  four  until  his  comrade 
and  confederate  in  crime,  Caminetti,  had  finally  ac- 
complished the  purpose  that  he  had  set  out  as  early 
as  October  7th  or  8th  of  the  preceding  year,  to  ac- 
complish. It  is  perfectly  obvious,  as  found  by  the 
jury,  that  the  purpose  of  both  Diggs  and  Caminetti 
was  that  the  two  girls  should  cohabit  as  concubine 
and  mistress  with  the  two  men  and  that  that  re- 
lationship should  be  maintained  in  what  they  re- 
garded as  the  seclusion  or  privacy  of  the  Reno  bung- 
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alow.  Certainly,  while  staying  in  Reno  they  com- 
ported themselves  in  all  particulars  as  men  and 
women  cohabiting  as  husbands  and  wives.  As  Mrs. 
Enright  and  Mrs.  Eoss,  Marsha  Warrington  and 
Lola  Norris  were  as  designated  in  the  indictment, 
and  as  characterized  in  the  charge  of  the  court, 
mistresses  and  concubines  to  Maury  I.  Diggs  and 
F.  Drew  Caminetti. 

DISCOYEKY  AND  BREAKING  UP  OF  THE  PARTY  OF  FUGITIVES 
ON    FRIDAY,  MARCH    14,    1913. 

The  several  parties  were  not  allowed  to  rest  very 
long  undetected  in  the  supposed  seclusion  of  their 
Reno  bungalow.  On  the  14th  of  March,  in  pur- 
suance to  instructions  from  the  Sacramento  Chief 
of  Police,  Chief  Hillhouse  of  the  City  of  Reno,  ac- 
companied by  police  officer  Nichols  and  constable 
Reed,  and  Martin  Besley  of  Sacramento,  a  friend 
of  the  Warrington  and  Norris  families,  made  an 
early  morning  raid  on  the  Reno  bungalow,  arous- 
ing the  fugitive  party  from  their  beds.  By  direc- 
tion of  the  Sacramento  officials,  Diggs  and  Cami- 
netti and  the  two  girls  were  taken  into  custody  and 
a  little  later  started  on  their  way  to  their  home  city 
of  Sacramento. 

Speaking  of  the  coming  of  the  officers,  Marsha 
Warrington  testified  at  page  240: 

"I  remember  the  morning  when  Chief  Hill- 
house  came  to  the  house.  I  was  just  going  to 
get  out  of  bed.  Mr.  Biggs  was  still  in  bed,  it 
was  about  8:30  in  the  morning,  I  think,  I  re- 
member Mr.  Biggs  going  to  the  rear  door  when 
the  officers  came.    Mr.  Biggs  said  to  me  it  was 
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up  to  us  whether  he  went  to  the  penitentiary  or 
not.  He  also  said  tliat  if  we  were  questioned 
by  the  officers,  to  shield  them  in  whatever  we 
said,  and  to  tell  them  that  Miss  Norris  and  I 
had  occupied  the  front  room  together  and  that 
Mr.  Diggs  and  Caminetti  had  occupied  the 
back  room. 

On  the  train  returning  to  Sacramento  the  As- 
sistant District  Attorney  of  Sacramento  County 
questioned  the  girls  and  their  companions  with  ref- 
erence to  the  facts  connected  with  their  flight  and 
their  stay  in  Reno.  Subsequently  the  matter  was 
investigated  by  the  United  States  Grand  Jury  and 
indictments  were  found  against  both  Caminetti  and 
Diggs  under  the  White  Slave  Traffic  Act.  The  in- 
dictment against  Diggs  is  sho^vn  at  pages  two  to 
eight  of  the  record.  It  was  filed  on  May  6,  1913. 
The  first  count  charges  that  the  defendant  did  will- 
fully, knowingly  and  feloniously,  unlawfully  trans- 
port and  cause  to  be  transported,  and  did  aid  and 
assist  in  obtaining  transportation  for  and  in  trans- 
porting in  interstate  commerce  from  Sacramento 
*  *  *  to  Eeno,  in  the  State  of  Nevada,  over 
the  lines  of  railroad  of  the  Southern  Pacific  Com- 
pany a  certain  girl,  to  wit,  one  Marsha  Warring- 
ton, for  tlie  purpose  of  debauchery  and  for  an  im- 
moral purpose,  to  wit,  that  the  aforesaid  Marsha 
Warrington  shoidd  he  and  hecome  the  concubine  and 
mistress  of  the  said  defendant. 

The  second  count  is  in  substantially^  the  same  lan- 
guage, the  transportation,  however,  being  of  the 
girl,  Lola  Norris,  and  the  party  whose  concubine 
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and  mistress  she  was  to  be,  being  F.  Drew  Cami- 
netti. 

The  third  count  charges  that  the  defendant  did 
willfully,  unlawfully,  and  feloniously,  knowingly 
procure  and  obtain  and  cause  to  be  procured  and 
obtained,  and  aid  and  assist  in  procuring  and  ob- 
taining, a  ticket  issued  by  the  Southern  Pacific 
Company  at  its  office  in  the   city   of   Sacramento 

*  *    *    for  passage  between  the  city  of  Sacramento 

*  *  *  and  Reno  in  the  State  of  Nevada,  to  be 
used  by  a  certain  girl,  to  wit,  one  Marsha  Warring- 
ton. 

It  is  further  charged  in  that  count  that  the  intent 
and  purpose  on  the  part  of  the  defendant  was  that 
Marsha  Warrington  should  give  herself  up  to  de- 
bauchery and  for  an  immoral  purpose,  to  wit,  that 
the  aforesaid  Marsha  Warrington  should  be  and 
become  the  concubine  and  mistress  of  the  said  de- 
fendant. 

The  fourth  count  is  similar  in  character  to  the 
third  count,  referring  to  the  procurement  or  aid  in 
the  procurement  of  the  ticket,  the  transportation 
being  with  the  intent  and  for  the  purpose  that  Lola 
Norris  should  give  herself  up  to  debauchery  and 
for  an  immoral  purpose,  to  wit,  that  the  aforesaid 
Lola  Norris  should  be  and  become  the  concubine 
and  mistress  of  one  F.  Drew  Caminetti. 

The  fifth  count  charges  that  Diggs  willfully,  un- 
lawfully, feloniously  and  knowingly  persuaded,  in- 
duced and  enticed,  and  caused  to  be  persuaded,  in- 
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duced  and  enticed  the  girl  Marsha  Warrington  to 
be  transported  to  Reno,  Nevada,  for  the  same  pur- 
pose as  declared  in  the  first  and  third  counts  re- 
ferring to  Diggs  and  Marsha  Warrington. 

The  sixth  count  was  also  for  inducing,  enticing 
and  persuading,  the  victim  of  the  inducement,  being 
Lola  Norris,  and  the  purpose  of  the  transportation 
being  the  same  as  alleged  in  the  second  and  fourth 
counts  of  the  indictment  referring  to  Lola  Norris 
and  F.  Drew  Caminetti. 

The  case  was  tried  before  Hon.  W.  C.  Van  Fleet, 
United  States  District  Judge,  during  the  month  of 
August,  1913,  and  after  argument  was  submitted  to 
the  jury  and  the  verdict  was  returned  on  August 
20,  1913.  The  verdict  of  the  jury  was  in  this  lan- 
guage : 

(396)  ''We,  the  jury,  find  Maury  I.  Diggs, 
the  defendant  at  the  bar,  guilty  on  the  first, 
second,  third  and  fourth  counts  of  the  indict- 
ment, and  no  verdict  on  the  fifth  and  sixth 
counts  of  the  indictment." 

The  fifth  and  sixth  counts  in  the  indictment 
are  those  referring  to  inducement,  enticement  and 
persuasion. 

On  the  17th  day  of  September,  1913,  judgment 
was  entered  against  defendant  in  accordance  with 
the  verdict  of  the  jury,  and  he  was  sentenced  to  be 
imprisoned  for  two  years  in  the  United  States  Peni- 
tentiary at  McNeil's  Island  in  the  State  of  Wash- 
ington, and  ordered  to  pay  a  fine  in  the  sum  of 
$2000. 
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The  penalty  imposed  under  the  judgment  of  con- 
viction on  the  four  counts  did  not  exceed  the 
penalty  which  might  he  imposed  under  a  conviction 
on  any  one. 

Section  2  of  the  statute  provides  that  a  person 
convicted  shall  be  punished  by  a  fine  not  exceeding 
$5000,  or  by  imprisonment  not  exceeding  five  years 
or  by  both  such  fine  and  imprisonment,  in  the  dis- 
cretion of  the  court. 

Section  3,  providing  for  a  penalty  for  inducing, 
persuading  and  enticing,  makes  the  penalty  ident- 
ical with  that  prescribed  by  Section  2. 


II. 

Under  the  Common  Law  Practice  Which  Prevails  in 
Federal  Courts,  a  Trial  Judge  Has  a  Right,  and  it  is 
His  Duty,  in  Charging  the  Jury  to  Express  His  Per= 
sonal  Opinions  as  to  the  Facts  and  Proper  Inferences 
Therefrom,  in  Order  to  Aid  the  Jurors  in  the  Intelli= 
gent  Discharge  of  Their  Duties  as  Triers  of  Fact. 

One  reason  why  in  many  American  courts  and 
especially  in  important  criminal  cases,  there  fre- 
quently occurs  a  miscarriage  or  defeat  of  justice,  is 
that  the  trial  judge  in  many  of  the  state  courts,  by 
statutory  or  constitutional  prohibition,  is  precluded 
from  indicating  or  expressing  his  personal  views  as 
to  the  facts  disclosed  by  the  evidence  before  the 
jury.  The  ti'ial  judge  as  a  rule  is  trained  through 
his  studies  and  b}^  his  practical  experience  in  the 
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trial  of  cases,  civil  or  criminal,  so  that  he  is  better 
equipped  than  the  average  untrained  juror  in  sift- 
ing and  weighing  the  evidence  submitted  before 
him  and  before  the  jurors  for  final  determination 
by  the  jury. 

Under  the  common  law  rule  of  the  federal  courts 
it  is  one  of  the  recognized  functions  of  the  trial 
judge  to  express  his  views  as  to  the  weight  of  evi- 
dence. Accordingly  it  has  been  observed  that  more 
efficiency  and  less  delay  in  the  administration  of 
criminal  justice  is  shown  in  those  courts  than  in 
jurisdictions  where  this  important  function  of  the 
trial  judge  is  not  permitted  to  be  exercised.  The 
common  law  rule  as  recognized  and  followed  in  the 
federal  courts  is  thus  stated  in  38  Cyc,  pp.  1641- 
1645: 

(1641)  "Charging  on  Weight  of  Evidence 
OR  AS  TO  Matters  of  Fact.  a.  View  that  Prac- 
tice Permissible.  Statement  of  Rule.  At  com- 
mon law,  and  in  the  absence  of  any  constitu- 
tional or  statutory  restrictions,  it  is  not  error 
for  the  trial  court,  in  its  charge  to  the  jury,  to 
express  an  opinion  on  dispided  questions  of 
fact,  provided  such  questions  are  ultimately  left 
to  the  jury  for  their  decision,  without  any  di- 
rection as  to  how  they  should  find  the  facts. 
This  practice  prevails  in  the  courts  of  a  num- 
ber of  states,  where  there  are  no  constitutional 
or  statutory  (1642)  prohibitions  against  it,  and 
in  the  federal  courts,  whose  powers  in  this  re- 
spect cannot  he,  and  are  not,  controlled  either 
by  state,  constitutional,  or  statutory  (1643)  pro- 
vision's forbidding  judges  to  express  any  opin- 
ion upon  the  facts.  Where  this  practice  pre- 
vails the  opinion  of  the  court  ma}^  properly  be 
expressed,     either     directly,     or     inferentially 
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through  the  drift  of  its  comments  and  the 
marshaling  of  facts  in  its  charge,  and  the  ex- 
ercise of  its  discretion  cannot  be  reviewed  un- 
less the  courts  fail  to  submit  the  questions  of 
fact  to  the  jury  without  direction  as  to  how 
they  shall  find  the  facts,  or  plainly  abuses  its 
discretion.  The  fact  that  the  opinion  expressed 
is  erroneous  does  not  alter  the  rule. 

Whether  or  not  a  trial  judge  will  exercise 
his  right  of  expressing  an  opinion  on  the  facts 
depends  upon  his  judicial  discretion.  Unless 
the  circumstances  are  exceptional,  he  is  not 
bound  to  do  so,  even  on  request. 

Whenever  the  judge  delivers  his  opinion  to 
the  jury  on  a  matter  of  fact,  it  should  be  de- 
livered as  mere  opinion,  and  not  as  direction, 
and  the  jury  should  be  left  to  understand  clearly 
that  tliey  are  to  decide  the  fact  upon  their  own 
vie IV  of  the  evidence,  and  that  the  judge  inter- 
poses his  opinion  only  to  aid  them  in  cases  of 
difficulty,  or  to  inspire  them  with  confidence  in 
cases  of  doubt.  Ordinarily  this  duty  is  best 
performed  by  expressly  informing  the  jury  that 
they  are  the  exclusive  judges  of  the  fact,  and 
are  not  bound  by  the  opinion  of  the  court,  and 
it  has  been  held  error  to  omit  to  so  instruct,  at 
least  where  the  statute  expressly  requires  it. 

(1644)  On  the  other  hand  it  has  been  held 
that  a  charge  on  the  facts  is  not  objectionable  for 
failure  to  accompany  it  wdth  a  statement  that 
the  jury  alone  are  to  weigh  the  evidence  and 
determine  the  facts,  especially  where  that  power 
or  duty  is  unmistakably  suggested  to  the  jury 
all  through  the  charge.  And  in  one  jurisdic- 
tion it  is  said  that  if  a  party  fears  undue  in- 
fluence upon  the  jury  of  what  the  court  says  in 
regard  to  the  facts,  he  may  request  an  instruc- 
tion that  the  jury,  and  not  the  court,  are  to  de- 
termine the  facts. 

To  what  extent  the  right  of  expressing  an 
opinion  on  the  weight  of  the  evidence  may  be 
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exercised  depends  upon  the  discretion  of  the 
trial  judge,  subject  to  certain  limitations.  It  is 
said  that  a  trial  judge  may  express  his  opinion 
freely  on  the  weight  and  value  of  evidence. 
Very  strong  expressions  of  opinion  on  the  facts 
are  tolerated,  indeed  sometimes  may  be  neces- 
sary; and  such  an  expression  of  opinion,  how- 
ever decided,  is  not  the  ground  of  an  excep- 
tion, if  the  jury  are  not  misled,  and  if  no  bind- 
ing direction  is  given  to  the  jury  to  find  in  ac- 
cordance with  such  opinion,  and  all  questions  of 
fact  are  fairly  submitted  to  them  to  decide 
upon  tJieir  own  judgment.  If  the  expression  of 
opinion  is  made  in  such  a  manner  that  the  jury 
may  naturally  regard  it  as  a  direction  to  them, 
and  as  excluding  them  from  finding  the  fact 
for  themselves,  there  being  evidence,  proper  for 
them  to  consider,  both  for  and  against  such 
direction,  this  is  fatal  error.  Moreover  all  com- 
ments on  the  evidence  must  be  made  in  such 
a  manner  as  not  to  be  one-sided  or  unfair. 
Within  these  limitations  it  is  tlie  right  of  the 
court  to  aid  them  by  recalling  the  testimony 
to  their  recoUectimi,  by  collating  its  details,  by 
suggesting  grounds  of  preference  where  there 
is  contradiction,  by  directing  their  attention  to 
the  most  important  facts,  by  indicating  the 
true  points  of  inquiry,  by  resolving  the  evi- 
dence, however  complicated,  into  its  simplest 
elements,  and  by  showing  the  bearing  of  its 
several  parts  and  their  combined  effect,  stripped 
of  every  consideration  which  might  otherwise 
mislead  or  confuse  them." 

In  a  note  (No.  84),  found  on  page  1642,  many 
cases  decided  in  federal  courts  are  cited  to  sustain 
the  language  of  the  text  as  above  quoted. 

In  the  case  of 

Allis  V.  United  States,  155  U.  S.  117;  39  Law 
Ed.  91, 
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the  United  States  Supreme  Court  considered  this 
rule  that  prevails  in  the  federal  courts  allowing  the 
expression  of  opinion  as  to  the  facts  by  the  trial 
judge.  Counsel  for  plaintiff  in  error  there  ob- 
jected to  certain  language  used  by  the  trial  judge  in 
his  charge.  They  contended  in  their  argument  as 
follows : 

(Law  Ed.  91)  "The  court,  after  recalling 
the  jury,  proceeded  to  argue  to  them  with  great 
energy  the  question  of  intent,  a  question  within 
their  province  and  not  within  that  of  the  judge. 
The  court  and  jury  have  separate  and  totally 
distinct  offices  to  perform.  Each  should  con- 
fine itself  rigidly  to  its  own  sphere.  The  for- 
mer is  to  decide  the  law  and  the  latter  the 
facts.  *  *  *  When  a  charge  is  argument- 
ative, this  furnishes  ground  for  reversal  if  it  is 
calculated  to  mislead  the  jury." 

The  opinion  is  by  Mr.  Justice  Brewer.     In  the 
course  of  the  opinion,  the  learned  justice  said: 

(Law  Ed.  93)  "The  other  errors  complained 
of  are  in  the  charge  to  the  jury.  It  appears 
from  the  bill  of  exceptions  that  after  the  jury 
had  been  deliberating  for  several  hours  on  the 
case,  the  court  called  them  into  the  courtroom 
and  inquired  if  they  had  reached  a  verdict.  On 
being  informed  that  they  had  not,  the  court 
asked  if  there  was  any  portion  of  the  charge  the 
re-reading  of  which  would  be  of  any  assistance 
to  them.  To  which  question  the  foreman  re- 
sponded that  a  portion  thereof  was  not  fully 
understood  by  all  of  the  jury,  to  wit,  that  in 
reference  to  the  weight  of  the  testimonv  of  the 
witnesses.  Thereupon  the  court  re-read  that 
portion.  It  further  stated  that  the  jury  were  at 
liberty  to  conduct  their  deliberations  as  thev 
chose,  but  that  he  would  call  their  attention 
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again  to  the  part  of  the  charge  relating  to  the 
fourteenth,  lifteenth,  eighth  and  ninth  counts  of 
tlie  indictment,  and  proceeded  to  re-read  that 
part.  In  the  portion  re-read,  after  a  reference 
to  the  alleged  false  credit  of  $50,000,  was  this 
language:  ^And  if  he  caused  PJiese  entries  to 
be  made,  ivitli  tvhat  intent  did  he  do  so?  If  a 
customer  or  friend  of  yours  who  owed  you  $40,- 
000  on  account  should  come  to  you  and  tell  you 
that  he  had  deposited  $50,000  to  your  credit  in 
the  German  National  Bank  of  Little  Rock,  and 
that  he  wanted  a  receipt  for  the  $40,000  that  he 
owed  you  and  wanted  a  credit  for  the  other 
$10,000,  and  you  should  give  him  the  receipt  and 
the  credit,  and  should  subsequently  learn  that 
he  had  never  deposited  one  dollar  in  that  bank 
for  you,  with  what  intent  would  you  conclude 
he  had  made  these  statements  f  Would  you 
think  it  was  with  an  honest  purpose  or  with 
some  intent  to  injure  or  defraud  yoiif 

The  bill  of  exceptions  also  contains  otlier 
parts  of  the  charge  as  follows: 

You  are  not  bound  to  be  governed  by  any 
statement  of  the  evidence  made  by  the  court, 
but  if  your  recollection  accords  with  that  of 
the  court  you  may  accept  it,  and  if  it  differs 
from  it  you  may  be  governed  by  your  own 
memory.  It  is  your  exclusive  province  and 
duty  to  determine  the  issues  of  fact  here  pre- 
sented and  the  weight  and  credibility  of  the 
testimony  of  the  witnesses,  and  by  your  de- 
termination of  these  questions  the  court  will 
be  bound.  If  in  the  course  of  what  the  court 
may  say  to  you  any  expression  of  opinion 
should  drop  as  to  the  disputed  issues  of  fact 
or  the  credibility  of  the  testimony  of  the  wit- 
nesses you  are  not  bound  by  any  such  ex- 
pression, but  it  is  your  privilege  to  adopt  or 
disregard  it  as  you  may  see  fit. 

The  court  has  reviewed  the  counts  on  this  in- 
dictment and  called  your  attention  to  some  of 
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tlie  important  evidence  in  the  hope  that  this 
might  be  of  some  assistance  to  you  in  reaching 
a  just  verdict.  There  is  much  testimony  bear- 
ing ui3on  many  of  these  counts  that  has  not 
been  called  to  your  attention.  You  will  con- 
sider that  as  carefully  and  as  well  as  that  w^hich 
has  been  referred  to  and  will  remember  that 
whatever  may  have  been  said  b}^  the  court  you 
are  the  exclusive  judges  of  the  questions  of  fact 
and  of  the  credibility  of  the  witnesses.'  Closing 
its  remarks  to  the  jury  at  the  time  of  their  re- 
call it  said:  'Of  course,  gentlemen  of  the  jur}^ 
you  must  consider  all  the  other  parts  of  the 
charge  heretofore  read  to  you  also.  I  have 
simply  called  your  attention  to  these  four 
counts,  thinking  possibly  I  might  assist  you  in 
arriving  at  a  just  conclusion.'  " 

The  defendant  excepted  to  the  action  of  the  court 
in  recalling  the  jury  and  using  the  language  above 
set  forth.    The  Supreme  Court  said: 

(93)  "It  is  now  insisted  that  the  court  ex- 
pressed an  opinion  as  to  the  inference  to  be 
drawn  from  the  facts,  argued  the  question  of 
intent  to  the  jury  and  sought  to  coerce  a  ver- 
dict.* *  *  (94)  The  specific  matters  ex- 
cepted to  are :  1st,  the  action  of  the  court  in  re- 
calling the  jury;  2nd,  its  arguing  the  testi- 
mony; 3d,  its  stating  part  of  the  testimony  on 
certain  points  without  stating  the  entire  testi- 
mony. It  is  a  familiar  practice  to  recall  a 
jury  after  they  have  been  in  deliberation  for 
any  length  of  time  for  the  purpose  of  ascer- 
taining what  difficulties  they  have  in  consider- 
ation of  the  case,  and  of  making  proper  efforts 
to  assist  them  in  the  solution  of  those  diffi- 
culties. It  would  be  startling  to  have  such  ac- 
tion held  to  be  error,  and  error  sufficient  to 
reverse  a  judgment.  The  time  at  which  such  a 
recall  shall  be  made,  if  at  all,  must  be  left  to 
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the  sound  discretion  of  the  trial  court,  and 
there  is  nothing  in  the  record  to  show  that  the 
court,  in  the  case  at  bar,  abused  this  discretion 
or  failed  to  wait  a  reasonable  time  for  the  con- 
sideration of  the  case  by  the  jury  under  the 
charge  as  already  given. 

So  far  as  'arguing  the  testimony'  is  con- 
cerned, the  only  part  of  the  charge  that  can  be 
considered  as  even  tending  in  that  direction 
was  that  part  referring  to  the  question  of  in- 
tent. We  see  nothing  in  this  of  which  any  just 
complaint  can  be  made.  The  illustration  given 
by  the  court  w^as  apt  and  fair,  and  if  it  bore 
hardly  upon  the  defendant  it  was  only  because 
the  transaction,  of  which  he  was  charged,  was 
one  of  like  character  and  indicative  of  the  same 
intent.  The  illustration  was  put  in  the  form 
of  a  question,  and  no  affirmation  was  made  as 
to  the  intent  that  must  be  presiuned  therefrom. 
Even  if  it  contained  an  expression  of  opinion 
such  expression  is  permissible  in  the:  Federal 
courts.  Simmons  v.  United  States,  142  U.  S. 
148  (35:968);  Doyle  v.  Union  Pac.  R.  Co.,  147 
U.S.  413  (37:223). 

So  far  as  respects  the  complaint  that  the 
court  stated  part  of  the  testimony  on  a  certain 
point  without  stating  all,  we  know  of  no  rule 
that  compels  a  court  to  recapitulate  all  the 
items  of  the  evidence,  even  all  bearing  upon  a 
single  question.  There  was  no  intimation  that 
all  the  testimony  bearing  upon  any  particular 
point  was  stated.  On  the  contrary  the  plain 
declaration  was  that  there  was  other  testimony 
than  that  mentioned,  and  the  jury  were  admon- 
ished to  give  that  not  mentioned  as  full  and 
careful  consideration  as  that  mentioned. 

So  far  as  the  record  discloses,  the  charge  of 
the  court  and  its  rulings  on  the  trial  were  emi- 
nentl,y  fair  and  considerate  of  the  rights  of 
the  defendant.  In  none  of  the  matters  referred 
to  do  we  find  any  error,  and  therefore,  the  judg- 
ment is  affirmed." 
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A  case  frequently  cited  on  the  rule  here  under 

consideration  followed  in  the  federal  courts  is 

Beagan  v.  United  States,  157  U.  S.  305;  39 

Law  Ed.  709. 

The  second  subdivision  of  the   syllabus  in  that 

case,  which  is  fully  justified  by  the  opinion,  states 

the  rule  as  follows : 

''It  is  not  error,  in  a  criminal  trial  where  the 
defendant  is  a  witness,  for  the  court  to  instruct 
the  jury  that  where  the  witness  has  a  direct 
personal  interest  in  the  result,  the  temptation 
is  strong  to  color  or  withhold  the  facts,  and  that 
the  deep  personal  interest  wJdch  defendant  has 
should  be  considered  hy  the  jury  in  tveighing 
his  evidence." 

In  the  opinion  of  Mr.  Justice  Brewer,  Law  Ed. 
710,  the  following  is  found: 

''A  second  objection  is  that  the  court  gave 
this  instruction:  ^You  shotdd  especially  look  to 
the  interest  tvhich  the  respective  tvitnesses  have 
in  the  suit  or  in  its  restdt.  Where  the  witness 
has  a  direct  personal  interest  in  the  result  of 
the  suit  the  temptation  is  strong  to  color,  per- 
vert or  withhold  the  facts.  The  law  permits 
the  defendant,  at  his  own  request,  to  testify  in 
his  own  behalf.  The  defendant  here  has  availed 
himself  of  this  privilege.  His  testimony  is  be- 
fore you  and  you  must  determine  how  far  it  is 
credible.  The  deep  personal  interest  which  he 
way  have  in  the  residt  of  the  suit  should  he 
considered  hy  the  jury  in  tveighing  his  evidence 
and  in  determining  hotv  far  or  to  what  extent, 
if  at  all,  it  is  worthy  of  credit/ 

By  the  Act  of  March  16,  1878  (20  Stat,  at  L. 
30)  a  defendant  in  a  criminal  case  may,  'at  his 
own  request  but  not  otherwise,  be  a  competent 
witness'.    Under  that  statute  it  is  a  matter  of 


61 


choice  whether  he  become  a  witness  or  not  and 
his  failure  to  accept  the  privilege  'shall  not 
create  any  presumption  against  him'.  This  for- 
bids all  comment  in  the  presence  of  the  jury 
upon  his  omission  to  testify.     *     *     * 

On  the  other  hand,  //'  lie  avail  himself  of  this 
privilege,  his  credibility  niay  be  impeached,  his 
testimony  mmj  he  assailed,  and  is  to  he  tveighed 
as  that  of  any  other  witness.  Assuming  the  po- 
sition of  a  ivitness,  he  is  entitled  to  all  its  rights 
and  protections,  and  is  subject  to  all  its  criti- 
cisms and  burdens.  *  *  *  The  privileges 
and  limitations  to  which  we  refer  are  those 
which  inhere  in  the  witness  as  a  witness,  and 
w^hich  affect  the  testimony  voluntarily  given. 
As  to  that  he  may  be  fully  cross-examined.  It 
may  be  assailed  by  contradictory  testimony. 
His  credibility  may  be  impeached,  and  by  the 
same  methods  as  are  pursued  in  the  case  of  any 
other  witness.  The  jury  properly  consider  his 
manner  of  testifying,  the  inherent  probabilities 
of  his  story,  the  amount  and  character  of  the 
contradictory  testimony,  the  nature  and  extent 
of  his  interest  in  the  result  of  the  trial,  and 
the  impeaching  evidence  in  determining  how 
much  credence  he  is  entitled  to. 

It  is  ivithin  the  province  of  the  court  to  call 
the  attention  of  the  jwry  to  any  matters  which 
legitimately  affect  his  testimony  and  his  cred- 
ibility. *  *  *  The  fact  that  he  is  a  defend- 
ant does  not  condemn  him  as  unworthy  of  be- 
lief, but  at  the  same  time  it  creates  an  interest 
greater  than  that  of  any  other  witness,  and  to 
that  extent  affects  the  question  of  credibility. 
*  *  *  This  nde  is  equally  potent  in  criminal 
as  in  civil  cases,  and  in  neither  is  it  error  for 
the  trial  court  to  direct  the  attention  of  the  jury 
to  the  interest  tvhich  any  ivitness  may  have  in 
the  result  of  the  trial  as  a  circumstance  to  be 
considered  in  weighing  his  testimony  and  de- 
termining the  credence  that  shall  be  given  to 
Ms  story.'' 
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Another  case  which  recognizes  the  right  of  the 
trial  judge  to  express  his  opinion  on  questions  of 
fact  which  he  submits  to  the  trial  jury  for  deter- 
mination, is 

Simmons  v.  United  States,  142  U.  S.  148 ;  35 
Law  Ed.  968. 

In  that  case  a  jury  which  had  been  a  long  time 
engaged  in  delibei'ating  on  their  verdict  came  into 
court  and  asked  to  be  discharged  from  further  con- 
sideration of  the  case.  The  report  of  the  case  shows 
the  following: 

"To  this  request  the  court,  after  ascertaining 
by  inquiry  that  the,  jury  required  no  further 
instructions  in  matter  of  law,  replied  as  fol- 
lows: 'This  case  has  occupied  a  long  time.  It 
-  is  a .  case  of  importance,  and  the  discharge  of 
the  jury  at  this .  time  would  involve  another 
trial,  it  seems  to  me  that  that  should  not  be 
had  unless  in  a  case  of  necessity.  I  see  in  this 
case  no  such  necessity.  I  cannot  understand 
the  failure  to  agree  arises  from  any  difference 
of  opinion  based  upon  the  insufficiency  of  the 
evidence  in  this  case.  Whenever  in  the  opinion 
of  the  court  the  testimony  is  convincing,  it  is 
the  duty  of  the  court  to  hold  the  jury  together. 
Therefore  I  must  decline  your  request  to  be 
discharged. ' 

The  defendant  excepted  to  the  judge's  state- 
ment to  the  jury  that  he  regarded  the  testimony 
as  convincing     *     *     *_" 

The  error  thus  charged  against  the  trial  judge 
is  disposed  of  in  the  opinion  of  the  court  affirming 
the  judgment,,  as  follows: 

"The  only  other  exception  argued  is  to  the 
statement  made  by  the  judge  to  the  second  jury, 
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in  denying  their  request  to  be  discliarged  with- 
out having  agreed  upon  a  verdict,  that  he  re- 
garded the  testimony  as  convincing.  But  at  the 
outset  of  liis  charge  he  had  told  them,  in  so 
many  words,  that  the  facts  were  to  be  decided 
by  the  jury,  and  not  by  the  court.  And  it  is  so 
well  settled,  by  a  long  series  of  decisions  of  this 
court,  that  the  judge  presiding  at  a  trial,  civil 
or  criminal,  in  any  court  of  the  United  States 
is  authorized,  whenever  he  thinks  it  will  assist 
the  jury  in  arriving  at  a  just  conclusion,  to 
express  to  them  his  opinions  upon  the  ques- 
tions of  fact  which  he  submits  to  their  deter- 
mination, that  it  is  only  necessary  to  refer  to 
two  or  three  recent  cases  in  which  the  judge's 
opinion  on  matters  of  fact  was  quite  plainly 
and  strongly  expressed  to  the  jury  as  in  the 
case  at  bar.  Vicksburg  &  M.  R.  Co.  v.  Putnam, 
118  U.  S.  545  (30:257)^;  United  States  v.  Phila- 
delphia &  P.  R.  Co.,  123  U.  S.  113  (31 :138)  ; 
Lovejoy  v.  United  States,  128  U.  S.  171  (32: 
389)." 

.  Lovejoy  v.  United  States,  128  U.  S.  171 ;  32 
Law  Ed.  389. 
In  affirming  the  judgment  and  disposing  of  an 
exception  to  certain  language  of  the  trial  judge,  ex- 
pressing his  opinion  in  that  case,  the  court,  speak- 
ing by  Mr.  Justice  Gray,  said: 

(390)  ''It  is  established  by  repeated  decis- 
ions that  a  court  of  the  United  States,  in  sub- 
mitting a  case  to  the  jury,  may  at  its  discre- 
tion express  its  opinion  upon  the  facts,  and 
that  such  an  opinion  is  not  reviewable  on  er- 
ror, so  long  as  no  iTile  of  law  is  incorrectly 
stated  and  all  matters  of  fact  are  ultimately 
submitted  to  the  determination  of  the  jury. 
The  charge  of  the  circuit  court  in  the  present 
case  was  clearlv  within  the  rule.     Pucker  v. 
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Wheeler,  127  U.  S.  85,  93   (32:102,  105),  and 
cases  cited." 

Allen  V.  United  States,  164  U.  S.  492;  41  Law 
Ed.  528. 
The  plamtiff  in  that  case  had  been  convicted  on 
a  charge  of  murder.  Objection  was  made  to  the 
charge  of  the  trial  judge  in  the  matter  of  the  pre- 
sumption against  the  accused  person,  growing  out 
of  the  circumstances  of  flight. 

At  page  530,  Law"  Ed.,  Mr.  Justice  Brown  said : 

''The  14th  assignment  is  to  the  following 
language  of  the  court  upon  the  subject  of  the 
flight  of  the  accused  after  the  homicide:  'Now, 
then,  3^ou  consider  his  conduct  at  the  time  of 
the  killing  and  his  conduct  afterwards.  If  he 
fled,  if  he  left  the  country/,  if  he  sougJit  to  avoid 
arrest,  that  is  a  fact  that  you  are  to  take  into 
consideration  against  him  iecause  the  law  says 
unless  it  is  satisf<ictorily  explained, — and  he 
may  explain  it  upon  some  other  theory,  and  you 
are  to  say  tvhether  ther^  is  an/y  effort  to  explain 
it  in  this  case, — if  it  is  unexplained  the  law  says 
it  is  a  fact  that  may  he  taken  into  account 
against  the  party  charged  with  the  crime  of 
murder  upon  the  theory  that  I  have  named, 
upon  the  existence  of  this  monitor  called  con- 
science that  teaches  us  to  know  whether  we  have 
done  right  or  wrong  in  a  given  ease.' 

In  the  case  of  Hickory  v.  United  States,  160 
U.  S.  408,  422  (40:474,  479),  where  the  same 
question  as  to  the  weight  to  be  given  to  flight 
as  evidence  of  guilt  arose,  the  court  charged  the 
jury  that  'the  law  recognizes  another  proposi- 
tion as  true,  and  it  is  that  "the  wicked  flee 
when  no  man  pursueth,  but  the  innocent  are  as 
bold  as  a  lion".  That  is  a  self-evident  proposi- 
tion that  has  been  recognized  so  often  bv  man- 
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kind  that  we  can  take  it  as  an  axiom  and  apply 
it  to  this  case. '  It  was  held  that  this  was  error, 
and  was  tantamount  to  saying  to  the  jury  that 
flight  created  a  legal  presumption  of  guilt,  so 
strong  and  conclusive  that  it  was  the  duty  of 
the  jury  to  act  on  it  as  an  axiomatic  truth.  So, 
also,  in  the  case  of  Alberty  v.  United  States, 
162  U.  S.  499,  509  (40:1051,  1056),  the  court 
used  the  same  language,  and  added  that  from 
the  fact  of  absconding  the  jury  might  infer 
the  fact  of  guilt,  and  that  flight  was  a  silent  ad- 
mission by  the  defendant  that  he  was  unwilling 
or  unable  to  face  the  case  against  him,  and  was 
in  some  sense,  feeble  or  strong,  as  the  case 
might  be,  a  confession.  This  was  also  held  to  be 
error.  But  in  neither  of  these  cases  was  it  inti- 
mated that  the  flight  of  the  accused  was  not  a 
circumstamce  proper  to  he  laid  before  the  jury 
as  having  a  tendency  to  prove  his  guilt.  Sev- 
eral authorities  were  quoted  in  Hickory  v. 
United  States,  160  U.  S.  417  (40:477),  as  tend- 
ing to  establish  this  proposition.  Indeed  the 
law  is  entirely  well  settled  that  the  flight  of 
the  accused  is  competent  evidence  against  him 
as  having  a  tendency  to  prove  his  guilt.  Whart. 
Hom.,  Sec.  710;  People  v.  Pitcher,  15  Mich. 
397. 

This  was  the  substance  of  the  above  instruc- 
tion, and  although  not  accurate  in  all  its  parts, 
we  do  not  think  it  could  have  misled  the  jury." 

Johnson  v.  United  States,  157  U.  S.  320;  39 

Law  Ed.  717-719. 

At  page  719  Law  Ed.  Mr.  Justice  Brewer  uses 

this  language,  referring   to  this  subject: 

"Complaint  is  made  of  the  instruction  as  to 
the  weight  to  be  given  to  the  defendant's  per- 
sonal testimony.  That  instruction  was  in  the 
following  terms:  'The  defendant  goes  upon  the 
stand  before  you  and  he  makes  his  statement; 
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tells  his  story.  Above  all  things  in  a  case  of 
this  kind  yon  are  to  see  whether  that  statement 
is  corroborated  substantially  and  reliably  b}^ 
the  proven  facts ;  if  so,  it  is  strengthened  to  the 
extent  of  its  corroboration.  If  it  is  not  strength- 
ened in  that  way,  you  are  to  weigh  it  by  its  own 
inherent  truthfulness,  its  own  inherent  proving 
power  that  may  belong  to  it.' 

This  instruction  must  be  taken  in  connection 
with  about  a  page  of  the  charge  which  immedi- 
ately preceded  it,  in  wdiich  the  court  laid  down 
certain  general  rules  for  weighing  the  evidence 
of  any  witness,  naming  among  them  his  bearing 
and  conduct  in  the  presence  of  the  jury,  his 
manner  in  giving  his  testimon}^  the  character 
of  the  story  told  by  him,  its  harmony  or  con- 
tradiction with  other  testimony,  the  opportuni- 
ties the  witness  had  for  knowing  the  facts  of 
which  he  testifies,  and  the  motive,  by  reason  of 
interest  or  feeling,  w^hich  may  influence  him, 
saying  in  conclusion  that  'if  the  interest  is  a 
very  great  one,  if  it  is  a  very  large  one,  it  is 
more  apt  that  he  would  be  swayed — it  might 
be  unconsciously — away  from  the  truth  than 
if  such  interest  did  not  confront  him.  You 
are  simply  to  Aveigh  that  evidence  in  connection 
with  the  statements  of  the  other  witnesses  in 
the  case,  whether  it  is  the  defendant  or  any- 
body else.'  After  these  general  observations 
follows  the  particular  language  which  is  ob- 
jected to,  but  in  view  of  that  which  preceded, 
it  cannot  be  said  that,  by  it,  the  defendant  was 
deprived  of  any  advantage  to  which  he  was 
justly  entitled  in  having  his  personal  statement 
considered  by  the  jury.  If  such  statement  was 
corroborated  by  facts  otherwise  proved  it  was 
thereby  strengthened;  if  it  was  not  so  cor- 
roborated it  was  still  to  be  c"onsidered  in  and  of 
itself,  and  in  the  light  of  'its  own  inherent  prov- 
ing power'.  Reagan  v.  United  States,  ante,  p. 
709." 
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Wiborg  v.  United  States,  163  U.  S.  656;  41 
Law  Ed.  289,  298. 
The  judgment  in  that  case  was  reversed  for  er- 
rors in  other  particulars,  but  the  rule  on  the  subject 
of  an  expression  of  opinion  by  the  trial  judge  is  re- 
ferred to  in  the  opinion  of  Mr.  Chief  Justice  Fuller, 
at  page  298: 

*'An  exception  was  taken  to  the  statement  of 
the  court  that  the  men  were  armed.  The  court 
said:  'They  were  armed,  having  rifles  and 
cannon,  and  were  provided  with  ammunition 
and  other  supplies.'  This  statement  was  based 
on  uncontracticted  testimony,  and  occurring  as 
it  did  in  a  recapitulation  of  the  evidence,  no  rule 
of  law^  being  incorrectly  stated  and  the  matters 
of  fact  being  specifically  submitted  to  the  de- 
termination of  the  jury,  we  do  not  regard  the 
exception  as  tenable.  Baltimore  &  P.  R.  Co.  v. 
Fifth  Baptist  Church,  137  U.  S.  568,  574 
(34:784,  787)." 

See  also  in  this  connection: 

St.  Louis  dec.  Ry.  v.  Vickers,  122  U.  S.  360; 

30  Law  Ed.  116; 
Spiirr  V.  United  States,  87  Fed.  708 ; 
Southern  Bell   Tel.   Co.   v.   Watts,  66   Fed. 
460-467. 
Many  other  cases  might  be  cited  to  sustain  this 
proposition,  but  it  lias  been  so  frequently  and  thor- 
oughly recognized  in  the  federal  courts  that  we  for- 
bear further  citation  on  the  point. 

The  questions  discussed  in  this  section  of  our 
argument  involve  certain  portions  of  the  charge  of 
the  trial  judge  which  are  attacked  by  counsel  for 
plaintiff  in  error. 
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In  Subdivision  I  at  pages  14-66  of  their  brief 
they  argue  that  certain  language  quoted  by  them  on 
pages  15  and  16  (390-391  of  the  Record)  and  used 
by  the  trial  judge  in  his  charge,  constituted  re- 
versible error.  In  our  judgment  the  language  used 
comes  within  the  recognized  rule  of  the  right  of 
the  trial  judge  to  express  his  opinion  upon  matters 
of  fact.  A  proper  understanding  of  the  subject  and 
a  proper  disposition  of  appellant's  Point  I  and  of 
our  points  made  in  this  brief,  numbered  I  and  II, 
requires  that  certain  other  portions  of  the  charge 
referring  to  the  same  general  subject  matter,  in- 
cluding those  which  state  the  functions  and  powers 
of  the  trial  jurors  in  disposing  of  questions  of  fact 
be   directly   called  to   the   attention   of  this   court. 

In  this  Subdivision  I  of  our  argument  we  have 
discussed  the  proposition  that  a  trial  judge  in  the 
courts  of  the  United  States  has  the  undoubted  right 
to  express  his  opinion  on  the  facts  before  the  jury 
and  the  inferences  properly  deducible  therefrom. 
In  the  next  following  subdivision  of  our  argument 
we  shall  take  up  the  proposition  that  a  defendant 
who  voluntarily  takes  the  stand  as  a  witness,  waives 
his  immunity  from  comment  on  his  testimony  as 
given.  Comment  may  also  be  made  on  his  silence 
while  on  the  stand  when  confronted  with  incriminat- 
ing testimony  as  to  matters  presumptively  within 
his  knowledge. 

The  chief  portions  of  the  charge  pertinent  in  re- 
gard to  this  matter  are  the  following: 
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The  language  quoted  by  counsel  is  found  in  a 

portion  of  the  charge  set  out  at  pages  389  to  392,  as 

follows : 

"The  evidence  introduced  before  you  by  the 
Govermnent,  if  beheved  by  you,  is  sufficient  in 
legal  effect,  that  is,  in  law,  to  sustain  the  con- 
viction of  the  defendant  upon  each  one  of  the 
several  counts  of  the  indictment,  but  whether  it 
is  such  as  to  satisfy  you  of  its  truth  and  estab- 
lish the  guilt  of  the  defendant  to  the  degree  I 
have  indicated  is,  as  I  have  heretofore  stated, 
a  question  solely  for  your  consideration.     The 
evidence  is  all  before  you,  and  it  is  for  yon  to 
say  where  the  truth  rests.     The  defendant  has 
taken  the  stand  in  his  own  behalf,  and,  so  far 
as  his  testimony  tends  to  cover  the  transaction 
involved  in  the' charges  against  him,  it  is  some- 
icliat  at  variance  with  that  of  the  two  girls,  Miss 
Warrington  and  Miss  Norris ;  that  is,  according 
to    his    story    of    their    intimacy,    he    makes 
it    appear    that    Miss    Warring-ton    was    ap- 
parently    pursuing     him     as     much     as     he 
was    pursuing    her,     if    not    more,     and    he 
claims  that  when  he  suggested   (390)   the  idea 
of  leaving  Sacramento  alone  she  protested  that 
she  should  not  be  left  behind,  but  should  go  with 
him ;  and  that  it  was  she,  and  not  the  defendant, 
who  insisted  that  Miss  Norris  should  accompany 
them.    Now  this  conflict  so  far  as  it  exists,  is  for 
you  to  determine;  tJmt  is,  you  will  say  whether 
the  statements  of  these  girls  are  true,  or  that 
of  the  defendant,  to  the  extent  that  you  find  it 
material  to  determine  in  order  to  reach  your 
verdict.     The  testimony  of  the  defendant,  liow- 
ever,  does  not  cover  the  entire  tnansaction  as 
testified  to  by  the  two  girls  and  the  other  wit- 
nesses  for   the    prosecution.     After   testifying 
to  the  relations  between  himself  and  Caminetti 
and  these  girls  down  to  the  Sunday  night  on 
which  the  evidence  of  the  Government  tends  to 
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show  the  tri}0  to  Reno  was  taken,  he  stops  short 
and  has  given  none  of  the  details  or  incidents 
of  that  trip  nor  any  direct  statement  of  the 
intent  or  purpose  with  which  that  trip  was 
taken,  contenting  himself  hy  merely  referring 
to  it  as  having  been  taken,  and  by  testifying  to 
his  state  of  mind  for  some  days  previous  to  the 
taking  of  that  trip.  Now  this  was  the  defend- 
ant's privilege,  and,  being  a  defendant,  he  could 
not  be  required  to  say  more  if  he  did  not  desire 
to  do  so;  nor  could  he  be  cross-examined  as  to 
matters  not  covered  by  his  direct  testimony. 
But  in  passing  upon  the  evidence  in  the  case 
for  the  purpose  of  finding  the  facts  you  have  a 
right  .to  take  this  omission  of  the  defendant 
into  consideration.  A  defendant  is  not  re- 
quired under  the  law  to  take  the  witness  stand. 
He  cannot  be  compelled  to  testify  at  all,  and  if 
he  fails  to  do  so  no  inference  unfavorable  to 
him  may  be  drawn  from  that  fact,  nor  is  the 
prosecution  permitted  in  that  case  to  comment 
unfavorably  upon  the  defendant's  silence;  but 
where  a  defendant  elects  to  go  upon  the  tvitness 
stand  and  testify,  he  then  subjects  himself  to 
the  same  ride  as  that  applying  to  any  other  tvit- 
ness, and  if  he  has  failed  to  deny  or  explain 
acts  of  an  incriminating  nature  that  the  evidence 
of  the  prosecution  tends  to  establish  against 
him,  such  failure  may  not  only  be  commented 
upon,  but  may  be  considered  by  the  jury  with 
all  the  other  circumstances  in  reaching  their 
conclusion  as  to  his  guilt  or  innocence;  since 
it  is  a  legitimate  inference  that,  coidd  he  have 
truthfully  denied  or  explained  the  incriminat- 
ing evidence  against  him,  he  woidS  have  done 
so. 

If  you  find  that  these  girls  were  taken  to 
Reno  by  the  defendant  and  his  companion 
Caminetti  in  the  manner  charged,  then  the  only 
question  remaining  is  as  to  the  intent  with 
which  they  were  so  taken.    As  to  this  question, 
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if  the  evidence  of  the  defendant  and  his  wit- 
nesses as  to  the  reasons  actuating  him  in  leav- 
ing Sacramento,  and  tlie  intent  lie  had  in  mind, 
is  not  such  as  appeals  to  your  hard,  practical 
reason  and  common  sense,  in  the  light  of  the 
other  evidence  and  when  all  his  acts  are  con- 
sidered, you  are  not  compelled  to  believe  it,  no 
matter  how  strongly  asserted.  THiere  is  a 
homely  adage  that  actions  speak  louder  than 
words;  and  the  truth  of  this  is  quite  as  perti- 
nent in  its  application  to  judicial  inquiries  as 
in  the  ordinary  affairs  of  life.  Therefore,  if 
you  find  that  these  girls  were  taken  to  Reno 
on  the  occasion  in  question  as  testified  to  by 
them,  and  that  while  there  the  defendant  and 
his  companion  Caminetti  cohabited  with  them, 
as  the  testimony  tends  to  show,  then  you  may 
find  that  they  were  taken  there  with  the  im.- 
moral  purpose  and  intent  charged.  That  is,  if 
the  declarations  of  the  defendant  as  to  his 
intent  and  pur]:)ose  do  not  accord  with  his  acts 
you  may  discard  his  words  if  they  do  not  carry 
conviction  to  your  minds,  and  base  your  finding 
as  to  his  intention  upon  the  acts  committed  by 
him. 

And  even  if  you  find  that  the  defendant  and 
his  companion  Caminetti  were  actuated  in  their 
(392)  departure  or  flight  from  Sacramento  by 
a  fear  of  exposure  or  arrest,  but  that  neverthe- 
less in  taking  these  two  girls  with  them  there 
existed  the  intention  to  subject  them  to  the 
immoral  purpose  charged,  the  defendant  is 
guilty.  If  that  immoral  purpose  was  one 
factor  inducing  him  to  leave  Sacramento  and 
take  these  girls  with  him,  it  matters  not 
that  he  mav  also  have  been  actuated  by  his 
fears  or  other  consideration  moving  him  to 
take  that  trip.  He  would  nevertheless  be 
guilty. 

Now,  gentlemen,  with  these  suggestions,  I 
submit  this  case  to  you.  My  duty  is  finished, 
and  the  issue  rests  with  you." 
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CHARGE  AS  TO  SPECIFIC  INTENT. 

At  pages  378-379  tlie  trial  judge  instructed  the 
jury  on  the  subject  of  specific  intent  in  the  lan- 
guage follomng: 

''You  will  observe  that  in  each  count  of  the 
indictment  the  specific  purpose  and  intent  of 
the  defendant  in  committing  the  particular 
criminal  act  therein  charged  is  alleged.  The 
existence  of  the  intent  so  alleged  is  made  es- 
sential under  the  statute  to  constitute  an  of- 
fense, that  is,  that  the  act  be  committed  to  ac- 
.  complish  the  immoral  purpose  denounced.  It 
is  therefore  essential  to  the  guilt  of  the  defend- 
ant under  any  one  of  these  counts  that  this 
intent  be  made  to  appear.  That  is  one  of  the 
substantive  elements  necessary  to  constitute  a 
violation  of  the  law  in  question.  The  intent  or 
purpose  with  which  a  given  act  is  committed, 
however,  need  not  be  shown  by  any  open  declar- 
ations of  the  party  charged  that  such  was  his 
intent.  It  may  be  deduced  from  the  circum- 
stances shown  in  the  evidence,  including  all  the 
acts  done  or  statements  made  by  the  defend- 
ant, either  orally  or  in  writing,  and  by  the  acts 
and  declarations  in  his  presence  of  those,  if 
any,  concerned  with  him  in  carrying  out  the 
transaction.  In  other  words,  it  is  to  be  gath- 
ered by  the  jury  from  those  sources  by  apply- 
ing their  reason  and  judgment  to  the  evidence 
and  making  the  deductions  therefrom  which 
men  of  ordinary  experience  and  observation 
in  the  affairs  of  life  would  naturally  draw. 
When  the  intent  is  thus  made  manifest,  and 
the  jury  are  able  to  so  find,  it  satisfies  the  law 
and  is  sufficient,  if  the  other  elements  are 
shown,  to  sustain  guilt.  Indeed  if  such  were 
(379)  not  the  law  it  would  be  rare  that  the 
specific  intent  of  a  defendant  in  doing  a  par- 
ticular act  could  be  established.  Men  com- 
mitting a  wrongful  act  do  not  ordinarily  pro- 
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claim  in  any  open,  definite  manner  the  real 
purpose  or  intent  with  which  the  act  is  done, 
and  therefore  unless  it  could  be  inferred  from 
the  circumstances  surrounding  it,  the  real  in- 
tent could  in  most  instances  not  be  established. 


CREDIBILITY  OF  DEFENDANT  AS  A  WITNESS. 

At  pages  384-385  the  court  instructed  the  jury  as 
to  the  proper  method  of  weighing  the  testimony  of 
the  defendant  as  a  witness,  in  the  language  follow- 
ing: 

''Where  a  defendant  takes  the  witness  stand, 
his  evidence  is  to  he  judged  by  the  same  rules 
which  are  applied  in  determining  the  credibil- 
ity of  any  other  witness.  That  is,  he  is  not  to 
be  discredited  merely  upon  the  ground  that  he 
is  the  defendant.  You  are  to  accord  him  the 
same  fair  and  impartial  consideration  of  his 
evidence,  tvhen  viewed  in  the  light  of  all  the 
other  facts  in  the  case,  as  you  looidd  the  testi- 
mony of  a  tvitness  standing  in  any  other  rela- 
tion to  the  case;  but  in  passing  upon  the  evi- 
dence of  a  defendant  you  have  a  right,  pre- 
cisely as  with  any  other  witness,  to  consider  the 
interest  he  has  in  the  residt  of  the  trial,  and 
determine  for  yourselves  how  far  that  interest 
may  have  tended  to  color  his  evidence  or  cause 
him  to  deviate  from  the  truth.  You  will  un- 
derstand from  this  merely  that  while  there 
is  no  presumption  against  the  truth  of 
the  evidence  of  a  defendant  any  more 
than  that  of  any  other  witness,  nevertheless  you 
are  entitled  to  consider  the  interest  he  neces- 
,  sarily  has  in  the  result  of  the  trial  and  deter- 
mine to  what  extent  it  may  have  tended  to 
affect  his  testimony  before  you.  If,  when  tested 
by  these  rules,  it  does  not  accord  with  your  rea- 
son as  being  true,  then  you  are  not  required  to 
believe  it." 
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As  we  have  seen  in  the  language  above  quoted 
from  the  charge,  the  jurors  were  advised  that  the 
testimony  of  the  defendant  witness  w^as  to  be  meas- 
ured by  the  same  ntles  as  the  testimony  of  other 
witnesses.  The  jury  were  instructed  on  the  subject 
of  the  credibility  of  witnesses  generally  in  this  lan- 
guage of  the  charge  found  at  pages  383-384  of  the 
record. 

"In  determining  the  credibility  of  a  wit- 
ness you  will  bear  in  mind  that  every  witness 
is  presumed  to  speak  the  truth;  but  this  pre- 
smnption  may  be  overcome  by  the  manner  in 
which  he  testifies  or  the  character  of  his  testi- 
mony. The  jury  should  take  into  consideration 
his  character  and  conduct  as  disclosed,  his  re- 
lation to  the  controversy  and  to  the  parties,  if 
any,  his  expressed  or  apparent  bias  or  partial- 
ity, the  reasonableness  or  unreasonableness  of 
the  statements  he  makes,  and  all  other  elements 
which  tend  to  throw  light  upon  his  credibility. 
The  manner  of  the  witness  upon  the  stand  is 
to  be  observed,  and  the  testimony  he  gives  tested 
by  the  rules  of  reason  and  common  sense.  You 
note  how  far  his  evidence  accords  with  the  other 
facts  as  proven  in  the  case;  how  far  it  is  in- 
consistent with  those  facts,  how  far  it  is  prob- 
able or  improbable  in  itself  or  when  viewed 
in  the  light  of  the  other  evidence  on  tlie  ques- 
tion as  to  which  the  evidence  of  the  witness  has 
been  addressed,  and  from  all  these  considera- 
tions you  determine  the  weight  which  you  will 
give  to  the  testimony  of  any  witness.  The  fact 
that  a  witness  appears  to  be  merely  mistaken 
as  to  some  feature  of  his  evidence  does  not 
necessarily  discredit  him  in  other  respects, 
(384)  although  it  may  properly  make  you 
more  careful  in  the  consideration  of  the  rest  of 
his  testimony;  but  if  a  witness  comes  upon  tlie 
stand  and  testifies  to  what  you  believe,  in  view 
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of  the  other  evidence  in  the  case,  to  be  a  de- 
liberate falsehood,  uttered  with  an  intent  to 
deceive,  then  you  have  a  right,  in  your  wisdom, 
to  discredit  all  his  testimony  and  to  discard  it 
from  your  consideration,  unless  the  other  evi- 
dence in  the  case  satisfies  you  that  in  some  re- 
spects he  has  told  the  truth.  This  applies  to  all 
the  witnesses  alike/' 

The  jury  were  thoroughly  advised  as  to  the  rela- 
tive functions  to  be  discharged  by  the  trial  judge 
and  by  the  jurors — they  were  fully  advised  that  the 
ultimate  determination  of  the  facts  was  to  be  made 
by  them  rather  than  by  the  trial  judge. 

At  pages  382-3  is  found  a  portion  of  the  language 
used  by  the  trial  judge  with  reference  to  the  rule 
that  the  ultimate  determination  of  the  facts  of  a 
case  must  rest  with  the  jurors  as  the  triers  of  the 
facts,  as  follows: 

"While,  as  I  have  stated,  it  is  the  duty  of  the 
court  to  declare  the  law,  and  that  of  the  jury 
to  be  governed  by  it  in  their  consideration  of 
the  evidence,  it  is,  on  the  other  hand,  the  prov- 
ince and  right  of  the  jury  to  pass  upon  the  facts 
in  the  case  and  the  credibility  of  the  witnesses. 
With  those  functions  the  court  has  nothing  to 
do,  other  than  to  endeavor  to  see  that  only 
proper  evidence  is  permitted  to  go  before  the 
jury  for  their  consideration;  and  it  is  neither 
the  province  nor  the  disposition  of  the  court  to 
intentionally  interfere  with  that  duty  of  the 
jury.  If,  therefore,  during  the  progress  of  this 
trial  you  have  gathered  any  impression  from 
anything  ichich  the  court  may  have  uttered  in 
your  presence,  as  to  the  views  or  judgment  of 
the  court  on  the  question  of  the  defendant's 
guilt  or  innocence,  or  as  to  the  tveigJit  of  any 
evidence  or  the  credibility  of  any  witness,  you 
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will  disregard  such  impression,  should  it  not 
accord  with  your  oum  vietvs,  mid  base  your  find- 
ing upon  your  own  independent  judgment  as 
to  what  the  sum  of  the  evidence  discloses;  and 
when  I  refer  to  the  evidence  I  refer  solely  to 
such  evidence  as  has  been  finally  permitted  to 
go  in  and  remain  before  you  for  your  consider- 
ation. Any  evidence  that  during  the  course  of 
the  trial  has  been  primarily  admitted  in  evi- 
dence and  thereafter  withdrawn  is  out  of  the 
case  for  any  purpose  for  your  consideration. 
And  in  this  connection,  as  requested  by  counsel 
for  the  defendamt  today  during  an  incidental 
argument,  I  shoidd  suggest  to  you,  gentlemen, 
that  the  statements  or  declarations  of  counsel 
made  at  the  bar  are  in  no  sense  evidence  for  your 
consideration.  You  are  to  confine  your  con- 
sideration alone  to  the  evidence  that  has  been 
admitted  before  you  from  the  witness-stand  or 
in  the  way  of  exhibits  or  other  physical  evidence 
which  may  have  gone  in  before  you/^ 


THE  UTTERMOST  OFFENDING  OF  JUDGE  VAN  FLEET  AND 
GOVERNMENT  COUNSEL. 

The  main  burden  of  the  complaint  made  by  plain- 
tiff in  error  against  the  trial  judge  and  counsel  for 
the  government  is  that  they  each  and  all  assumed 
and  stated  in  the  presence  of  the  defenseless  jurors 
that  they,  in  passing  upon  the  evidence  of  the  case 
for  the  purpose  of  their  ultimate  finding  as  to  the 
facts,  had  a  right  to  take  into  consideration  the  fail- 
ure or  the  omission  of  the  defendant  when  on  the 
stand  to  deny  or  explain  the  incidents  of  the  Reno 
trip  or  to  make  any  direct  statement  of  the  intent 
or  purpose  with  which  that  trip  was  taken. 
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All  adjudicated  cases,  even  those  which  hold  most 
strongly  in  favor  of  accused  persons  appealing  from 
judgments  of  conviction,  recognize  the  established 
rule  that  reversal  for  the  expression  of  opinions  as 
to  the  facts  by  a  trial  judge  or  comment  by  a  judge 
or  counsel  as  to  the  silence  of  a  defendant  sworn  at 
his  own  volition  as  a  witness  is  justifiable  only 
where  the  conduct  of  court  or  counsel  constitutes  a 
substantial  prejudice  to  the- rights  of  the  defendant. 

In  order  that  the  conduct  challenged  on  the  part 
of  court  or  counsel  may  amount  in  the  eyes  of  an 
appellate  tribunal  to  a  ground  for  reversal,  it  is 
inciunbent  on  plaintiff  in  error  to  show  that  the 
conduct  challenged  resulted  in  establishment  in  the 
minds  of  the  jurors — the  triers  of  facts — of  views 
or  impressions  as  to  those  facts  which  otherwise 
might  not  be  entertained  by  the  jurors.  If  the 
action  of  the  court  or  of  counsel  accomplishes  no 
other  impression  on  the  mind  of  the  jurors  than 
that  definitely  fixed  therein  by  unquestioned  evi- 
dence in  the  cause,  there  can  be  no  resulting  injury. 
If  there  be  no  injury — no  prejudice — there  can  be 
no  reversal  for  such  conduct  of  court  or  counsel. 

What  possible  injury  is  shown  by  this  record  to 
have  resulted  from  Judge  Van  Fleet's  expression  of 
opinion  as  to  the  presumption  of  fact  arising  from 
the  defendant's  significant  silence  on  the  stand  as 
to  the  incidents  of  the  Reno  trip?  Diggs  himself 
testified  at  page  348,  without  any  objection  what- 
ever from  his  counsel:  ''We  left  for  Reno  two  weeks 
after  meeting  her  on  the  levee." 


At  page  358  he  was  asked  what  was  meant  by  the 
Eeno  trip?  Some  objection  was  made  to  the  ques- 
tion on  the  ground  it  was  not  proper  cross-examina- 
tion.   His  answer  to  the  question  was: 

*'A.   It  is  perfectly  evident  what  trip  it  was. 

Mr.  Sullivan.  Well,  what  do  you  mean  1  The 
trip  that  you  and  Caminetti  and  Miss  Norris 
and  Miss  Warrington  took  from  Sacramento 
to  Reno? 

(359)  A.  Yes,  sir,  the  trip  I  took  to  Reno; 
yes,  your  Honor.  I  took  but  one  trip  to  Reno 
in  March,  1913. 

Q.  And  on  that  trip  were  you  accompanied 
by  Mr.  Caminetti,  Miss  Norris  and  Miss  War- 
rington ? 

A.     They  were  along,  yes." 

It  was  to  the  Reno  trip  and  the  incidents  thereof 
and  the  purpose  with  which  it  was  made  that  Judge 
Van  Fleet  addressed  that  portion  of  his  charge 
from  which  a  fractional  sentence  is  taken  and  placed 
in  the  heading  of  Subdivision  I  of  the  argument  of 
counsel  for  plaintiff  in  error,  at  page  14. 

We  have  above  called  attention  to  portions  of  the 
charge  in  which  that  fraction  of  a  sentence  is  found. 
Let  us  analyze  that  section  of  the  charge  and  see  what 
the  trial  judge  really  did  say.  What  was  the  actual 
extent  of  his  exceeding  great  offending?  The  por- 
tion of  the  charge  referring  to  this  matter  begins 
on  page  389  with  this  preliminary  suggestion :  ' '  The 
evidence  is  all  before  you  and  it  is  for  you  to  say 
where  the  truth  rests."  Furthermore,  in  this  cau- 
tionary way  which  characterized  the  conduct  of  the 
judge  all  through  his  charge,  he  said,  after  calling 
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attention  to  the  conflict  between  the  testimony  of 
the  two  girls  and  that  of  defendant  Diggs : 

''Now,  this  conflict,  so  far  as  it  exists,  is  for 
you  to  deterynine.  That  is  you  will  say  tvhether 
the  statements  of  these  two  girls  are  true  or 
that  of  the  defendant,  to  the  extent  that  you 
find  it  material  to  determine  in  order  to  reach 
your  verdict." 

Let  us  see  whether  the  trial  judge  in  this  portion 
of  his  charge  misstates  any  matter  of  fact.  In  the 
first  place,  after  the  initial  sentence  above  quoted 
by  us  in  which  the  jurors  were  advised  of  their  ab- 
solute right  to  determine  the  facts,  he  says:  ''The 
defendant  has  taken  the  stand  in  his  own  behalf/^ 
There  is  here  neither  misstatement  of  facts  or  of 
law. 

"In  so  far  as  his  testimony  tends  to  cover 
the  transactions  involved  in  the  charges  against 
him,  it  is  somewhat  at  variance  with  that  of  the 
two  girls,  Miss  Warrington  and  Miss  Norris; 
that  is,  according  to  his  story  of  their  intimacy 
he  makes  it  appear  that  Miss  Warrington  was 
apparently  pursuing  him  as  much  as  he  was 
pursuing  her,  if  not  more,  and  he  claims  that 
when  he  suggested  the  idea  of  leaving  Sacra- 
mento alone  she  protested  that  she  should  not 
be  left  behind  but  should  go  with  him ;  and  that 
it  was  she,  and  not  the  defendant,  who  insisted 
that  Miss  Norris  should  accompany  them." 

In  this  language  of  Judge  Van  Fleet  there  is 
neither  misstatement  of  fact  nor  any  misstatement 
of  a  rule  of  law.  The  defendant  certainly  took  the 
stand  voluntarily.  His  statement  of  the  reasons 
for  the  Reno  trip  certainly  is  at  variance  with  that 
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as  given  by  the  girls.  In  Judge  Van  Fleet's  refer- 
ence to  that  matter  there  is  neither  misstatement  of 
fact  nor  of  law.  That  Diggs  insisted  that  Miss 
Warrington  was  the  one  who  insisted  on  Lola  Nor- 
ris  accompanying  the  others  on  the  trip  is  beyond 
all  question  of  fact.  The  reference  to  it  contains 
no  misstatement  of  any  rule  of  law. 

There  certainly  was  a  conflict  between  the  testi- 
mony of  the  two  girls  and  that  of  Diggs.  On  that 
subject  there  was,  on  his  part,  an  absolute  statement 
of  Ms  position  rather  than  silence  or  failure  to  ex- 
plain Ms  attitude. 

When  Judge  Van  Fleet  advised  the  jury  that  this 
matter  of  conflict  was  to  be  settled  by  them  he  stated 
that  to  which  no  one  can  take  any  just  exception. 

Following  the  language  quoted,  Judge  Van  Fleet 

says: 

(390)  "T/^e  testimony  of  the  defendant, 
however,  does  not  cover  the  entire  transaction 
as  testified  to  hy  the  two  girls  and  the  other 
witnesses  for  the  prosecution." 

This  is  certainly  a  statement  of  a  matter  of  fact 
clearly  within  the  judge's  proper  function  and  not 
a  statement  of  any  matter  of  law.  As  a  matter  of 
fact  Diggs  testified  to  nothing  occurring  after  the 
time  they  reached  the  Sacramento  station  and  be- 
fore they  reached  their  Eeno  destination.  The 
judge  next  says : 

*' After  testifying  to  the  relation  between  him- 
self and  Caminetti  and  these  girls  down  to 
Sunday  night  on  which  the  evidence  of  the 
Government  tends  to  show  the  trip  to  Eeno  was 
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taken,  he  stops  short  mid  has  given  none  of  th^ 
details  or  incidents  of  that  trip,  nor  any  direct 
statement  of  the  interest  or  purpose  for  ivhich 
that  trip  was  taken,  contenting  himself  hy 
merely  referring  to  it  as  having  been  taken  and 
by  testifying  to  his  state  of  mind  for  some  days 
previous  to  the  taking  of  that  trip." 

In  this  language  there  is  neither  misstatement  of 
fact  nor  misstatement  of  any  rule  of  law  appro- 
priate to  the  fact  under  consideration. 

After  referring  to  the  limitation  of  cross-exam- 
ination of  the  defendant  as  a  witness,  the  court  next 
said : 

''But  in  passing  upon  the  evidence  in  the  case 
for  the  purpose  of  finding  the  facts  you  have 
a  right  to  take  this  omission  of  the  defendant 
into  consideration." 

The  matter  directly  involved  in  tliis  sentence 
taken  from  the  charge  will  engage  our  attention  in 
the  next  subdivision  (II)  of  the  argument. 

This  portion  of  the  charge  is. in  this  language: 

"A  defendant  is  not  required  under  the  law 
to  take  the  witness  stand.  He  cannot  be  com- 
pelled to  testify  at  all,  and  if  he  fails  to  do  so 
no  inference  unfavorable  to  him  may  he  drawn 
from  that  fact,  nor  is  the  prosecution  permitted 
in  that  case  to  conmaent  unfavorably  upon  the 
defendant's  silence;  but,  where  a  defendant 
elects  to  go  upon  the  witness  stand  and  testify, 
he  then  subjects  himself  to  the  same  rule  as 
that  applying  to  an/y  other  witness. 
(391)  and  if  his  failure  to  deny  or  explain 
acts  of  an  incriminating  nature  that  the  evi- 
dence of  the  prosecution  tends  to  establish 
against  him,  such  failure  may  not  only  be  com- 
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TYiented  upon  hut  may  he  considered  hy  the  jury 
with  all  the  other  circumstances,  in  reaching 
their  conclusion  as  to  his  guilt  or  innocence; 
since  it  is  a  legitimate  inference  that,  could  he 
have  triithfidly  denied  or  explained  the  incrim- 
inating evidence  against  him,  he  tvould  have 
done  so/' 

The  judge  stated  the  law  when  he  said  that  a  de- 
fendant is  not  required  under  the  law  to  take  the 
witness  stand.  No  exception  can  be  taken  to  that. 
He  next  said,  ''He  cannot  be  compelled  to  testify  at 
all."     That  is  a  correct  statement  of  the  law. 

The  next  suggestion  was,  "If  he  fails  to  do  so  no 
inference  unfavorable  to  him  may  be  drawn  from 
that  fact."    That  language  certainly  is  law. 

"Nor  is  the  prosecution  permitted  in  that 
case  to  comment  unfavorably  upon  the  defend- 
ant's silence." 

The  language  quoted  is  clearly  law. 

^^But  where  a  defendant  elects  to  go  upon  the 
witness  stand  and  testify,  he  then  subjects  him- 
self to  the  same  ride  as  that  applying  to  any 
other  witness/' 

That  language  is  clearly  law,  as  we  shall  show 
more  directly  in  the  next  following  subdivision  of 
our  argument. 

The  judge  continues: 

''If  he  has  failed  to  deny  or  explain  acts  of 
a/ifi  incriminating  nature  that  the  evidence  of 
the  prosecution  tends  to  estaUish  against  him, 
such  failure  may  not  only  he  commented  upon, 
hut  may  he  considered  hy  the  jury  with  all  the 
other  circumstances  in  reaching  their  conclusion 
as  to  his  guilt  or  innocence/' 
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In  connection  with  this  language  we  ask  the  court 
to  bear  in  mind  that  the  "acts  of  an  incriminating 
nature ' '  in  connection  with  the  Reno  trip  must  refer 
under  the  facts  of  the  record  to  Diggs'  purchase  of 
the  train  tickets  testified  to  by  both  girls,  and  his 
purchase  from  the  Pullma/n  conductor  of  the  draw- 
ing room  for  their  transport  to  Reno  and  of  the 
occupancy  hy  himself  and  Marsha  Warrington  of 
the  lower  berth  and  the  occupancy  by  Caminetti  and 
Lola  Norris  of  the  upper  berth  during  the  transit 
a/nd  the  conversation  occurring  on  the  train  and 
long  before  reaching  Beno  as  to  the  intention  of 
Diggs  and  Caminetti  to  secure  a  cottage  or  bung- 
alow in  Reno  tvherein  they  might  live  during  their 
stay  in  Reno.  No  sane,  human  mind  can  doubt, 
under  the  evidence  of  this  record,  that  Biggs  pur- 
chased the  tickets.  No  sane,  human  mind  can  doubt 
that  Diggs  secured  the  drawing  room,  for  the  use 
of  the  party  of  four  under  his  charge  as  ^'boss''  or 
manager.  No  sane,  human  mind  can  doubt  that 
before  reaching  Reno  and  between  their  time  of 
arising  at  eight  o'clock  in  the  morning  and  the  time 
of  reaching  the  state  line,  that  he  and  Caminetti,  in 
the  presence  of  the  two  girls,  had  discussed  their 
intention  of  securing  an  abiding  place  for  these 
birds  of  passage  during  their  stay  in  Reno.  Before 
they  had  secured  their  temporary  domicile  in  the 
Riverside  Hotel  they  had  already  hunted  out  a  real 
estate  office  and  made  their  preliminary  negotia- 
tions for  securing  the  bungalow.  As  to  these  facts 
there  can  be  no  question.    As  to  the  finding  of  the 
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jury  with  reference  to  these  facts,  no  possible  injury 
or  prejudice  could  have  resulted  from  any  langLiage 
of  the  trial  judge  in  the  course  of  his  charge,  to 
which  we  have  above  called  attention. 

Following  the  language  last  above  quoted  from 
this  section  of  the  charge.  Judge  Van  Fleet  used 
the  language  incorporated  by  counsel  in  their  head- 
ing of  Subdivision  I  of  their  argument: 

''And  if  he  has  failed  to  deny  or  explain  acts 
of  an  incriminating  nature  that  the  evidence  of 
the  prosecution  tends  to  establish  against  him, 
such  failure  may  not  only  be  commented  upon, 
but  may  be  considered  by  the  jury,  with  all  the 
other  circumstances,  in  reaching  their  con- 
clusion as  to  his  guilt  or  innocence;  since  it  is 
a  legitimate  inference  that,  could  he  have  truth- 
fully denied  or  explained  the  incriminating  evi- 
dence against  him,  he  would  have  done  so." 

The  "acts  of  an  incriminating  nature  that  the 
emcknce  of  the  prosecution  tended  to  establish 
against  him"  in  connection  with  the  trip  to  Reno, 
were  the  acts  above  referred  to, — the  purchase  of  the 
tickets,  the  purchase  of  the  Pullman  accommoda- 
tions, the  occupamcy  of  the  same  drawing  room  and 
the  preliminary  arrangements  for  the  securing  of 
quarters  for  the  party  of  four  while  in  Reno. 

We  insist  and  shall  argue  in  the  next  subdivision 
of  this  brief  that  the  silence  of  defendant  as  to  the 
several  incriminating  facts  just  noted  was  clearly 
a  matter  to  which  the  trial  judge  had  a  right  to  call 
the  attention  of  the  jury,  and  clearly  a  matter  to 
which  counsel  for  the  government  had  a  right  to 
refer  in  their  argument.     Certainly  these  facts  as 
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to  which  there  was  positive  testimony  by  the  gov- 
ernment and  no  denial  by  the  defendant  were  mat- 
ters which  according  to  every  theory  of  law  or 
fact  might  properly  be  taken  into  consideration  by 
the  jury  in  arriving  at  their  conclusion  as  to  the 
guilt  or  innocence  of  defendant. 

But  the  langTiage  to  which  counsel  most  seriously 
invite  attention  is 

"It  is  a  legitimate  inference  that  could  he 
have  truthfulh^  denied  or  explained  the  incrim- 
inating evidence  against  him,  he  would  have 
done  so." 

The  portion  of  the  charge  in  which  the  trial  judge, 
by  virtue  of  his  prerogative,  called  attention  to  the 
failure  of  the  defendant  to  testify  while  on  the 
stand,  bore  directly  upon  the  question  of  guilty 
criminal  intent  in  making  the  trip  from  Sacramento 
to  Reno.  The  circumstances  of  that  trip,  as  testified 
to  by  the  traiimien  and  by  the  two  girls,  were  com- 
petent and  highly  persuasive  evidence  to  establish 
that  the  purpose  of  Diggs,  as  well  as  that  of  Cami- 
netti,  in  making  the  trip,  was  that  these  two  girls 
should  abide  with  them  while  in  Reno  as  their  mis- 
tresses or  concubines.  The  conduct  of  Diggs  while 
on  the  trip,  as  testified  to  b}^  the  girls,  was  proper 
to  be  taken  into  account  by  the  jury  in  ascertaining 
as  an  ultimate  fact,  what  was  the  actual  purpose  of 
Diggs  in  making  the  trip.  Diggs  was  a  witness  in 
his  own  behalf.  His  testimony  as  given  was  for 
the  purpose  of  denying  any  such  intent  in  making 
the  trip  as  that  ascribed  to  him  by  the  government. 
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Being  on  the  stand,  the  facts  testified  to  by  the  girls 
and  the  train  men  being  matters  of  the  utmost  im- 
portance to  him,  in  connection  with  the  question  of 
guilty  intent,  it  was  the  most  natural  thing  in  the 
world  to  expect  that  while  a  witness  and  while  on 
the  stand,  if  the  matters  testified  to  by  the  girls  and 
the  train  men  were  not  true,  that  he  should  have 
denied  them.  It  was  a  natural  inference  or  pre- 
sumption from  such  a  failure  to  deny  that  no  denial 
could  truthfully  be  made  by  him.  It  was  a  pre- 
sumption or  inference  from  the  facts  before  the 
jury,  properly  deducible  therefrom,  to  which  the 
trial  judge  had  the  absolute  right  to  call  the  atten- 
tion of  the  jury  in  order  to  aid  them  in  a  proper 
determination  of  the  questions  submitted  to  them. 


III. 

Diggs,  the  Plaintiff  in  Error,  Having  Voluntarily  Taken  the 
Witness  Stand,  Waived  All  Immunity.  His  Silence, 
as  Well  as  His  Testimony  and  Conduct,  Were  Legiti= 
mate  Subjects  for  Criticism  and  Comment  by  the  Court 
and  Counsel  for  the  Government. 

At  pages  14  to  66  of  their  brief,  in  Subdivision  I 
of  their  law  argument,  counsel  for  plaintiff  in  error 
discussed  the  proposition  thus  stated  on  page  14: 

"The  trial  court  erred  in  charging  the  jury 
to  the  effect  that  if  he  (defendant)  has  'failed 
to  deny  or  explain  acts  of  an  incriminating  na- 
ture, that  the  evidence  of  the  prosecution  tends 
to  establish  against  him,  such  failure  may  not 
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only  be  commented  upon,  but  may  be  consid- 
ered by  the  jury  with  all  the  other  circum- 
stances, in  reaching  their  conclusion  as  to  his 
guilt  or  innocence,  since  it  is  a  legitimate  in- 
ference that  could  he  have  truthfully  denied  or 
explained  the  incriminating  evidence  against 
him,  he  could  have  done  so." 

The  point  thus  stated  and  argued  at  the  pages  in- 
dicated in  the  Diggs  brief,  is  the  same  as  Point  III 
urged  by  counsel  for  Caminetti  in  the  companion 
case,  shown  at  pages  85  to  146  inclusive,  of  their 
brief.  The  questions  presented  in  the  briefs  of  the 
two  plaintiffs  in  error,  at  the  points  indicated,  have 
been  heretofore  discussed  by  us  in  our  reply  to  the 
Caminetti  brief,  at  pages  73  to  90,  in  Subdivision 
IV  of  our  argument.  The  two  cases  are  based  on 
substantially  the  same  facts,  involve  the  same  par- 
ties, involve  identical  questions  of  law,  and  have 
been  argued  together  in  this  court.  Under  those 
circumstances,  we  deem  it  proper,  instead  of  extend- 
ing the  quotations  made  from  the  several  author- 
ities cited  by  us  in  our  brief  in  the  Caminetti  case, 
to. call  attention  to  the  pages  of  that  brief  at  which 
authorities  have  been  cited  and  quotations  made 
therefrom.  In  this  way  we  may,  to  some  extent, 
lighten  the  labors  of  the  court  and  lessen  the  vol- 
ume of  our  argument. 

The  criticism  made  in  both  briefs  of  the  language 
of  the  trial  judge  is  based  mainly  on  the  case  of 
Balliet  v.  United  States,  129  Fed.  689,  696. 

That  case  is  said  to  sustain  the  doctrine  that  the 
trial  court,  in  the  language  quoted  by  counsel  on 
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pages  15  and  16  of  their  brief,  committed  reversible 
error.    In  our  judgment  the  Balliet  case  lays  down 
no  such  doctrine.    If  it  asserts  the  doctrine  claimed 
by  counsel  and  is  the  leading  case  on  the  subject, 
it  is  somewhat  remarkable  that  it  has  never  been 
at  any  time  cited  by  any  federal  court  as  sustaining 
the   doctrine  here   contended   for   by   plaintiffs   in 
error.    It  certainly  does  not  repudiate  the  doctrine 
of  the  long  line  of  cases  cited  in  the  preceding  sub- 
division of  our  argument,  holding  that  it  is  the  duty, 
as  well  as  the  privilege,  of  the  trial  judge,  in  a  jury 
case,  to  state  his  views  or  opinions  as  to  the  facts  to 
be  determined  by  the  jury,  if  he  finally  leaves  the 
determination  of  those  facts  in  the  hands  of  the 
jurors  themselves.     As  we  have  shown  in  the  con- 
cluding pages  of  the  preceding  subdivision  of  our 
argument,  the  trial  judge  fully,  clearly  and  repeat- 
edly advised  the  jurors  that  whatever  his  views  as 
to  the  facts  might  be,  whatever  expression  he  anight 
have  given  to  his  opinions  on  the  subject  before  the 
jury,  they  shoidd  finally  determine  all  such  matters 
for  themselves.    He  fully  instructed  the  jury  that 
the  burden  of  proof  was  upon  the  government.    He 
instructed  the  jurors  further  that  the  testimony  of 
the  defendant  ivho  had  taken  the  witness  stand  was 
to  be  measured  in  the  same  way  as  the  testimony  of 
other  w'itnesses  whose  testimony  ivas  before  them. 
He  did  tell  thorn,  it  is  true,  as  claimed  by  counsel, 
that  in  weighing  his  testimony  they  might  take  into 
consideration  the  fact  of  which  they  were  perfectly 
conscious,  that  while  on  the  stand  the   defendant 
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maintained  an  absolute  silence  as  to  the  events  oc- 
curring on  the  train  between  the  time  they  left  Sac- 
ramento shortly  after  midnight,  and  the  time  they 
reached  Reno  next  morning.  He  stated  what  is 
generally  recognized  as  the  law  in  these  United 
States,  that  the  silence  or  failure  of  defendant,  while 
on  the  stand,  to  explain  or  deny  incriminating  cir- 
cumstances shotvn  hy  the  testimony  of  the  prosecu- 
tion, tvas  a  circumstance  to  which  they  might  give 
weight  in  passing  on  the  testimony.  He  further 
said  ''It  is  a  legitimate  inference  that  could  he  have 
truthfully  denied  or  explained  the  incriminating 
evidence  against  him  he  would  have  done  so".  In 
giving  that  advice  to  the  jury  he  stated  a  rule  gen- 
erally recognized  in  American  courts.  The  Balliet 
case  does  not  repudiate  that  rule.  The  immunity 
from  criticism  or  comment  on  the  action  of  a  de- 
fendant testifying  on  his  own  behalf  in  a  criminal 
trial  is  supposed  to  arise  under  the  statute  of 
March  16th,  1878  (20  Stat.  L.  30)  which  provides: 

*'In  the  trial  of  all  indictments,  informations, 
complaints  and  other  proceedings  against  per- 
sons charged  with  the  commission  of  crimes, 
offenses  and  misdemeanors  in  the  United  States 
Courts  *  *  *  the  person  so  charged  shall, 
at  his  own  request  but.  not  otherwise,  be  a  com- 
petent witness.  And  his  failure  to  make  such 
request  shall  not  create  any  presumption  against 
him.'' 

At  pages  81-3  of  our  Caminetti  brief  we  called 
attention  to  the  case  of 

Fitzpatrick  v.  United  States,  178  U.  S.  304, 
316 ;  4  L.  Ed.  1083. 
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An  extended  quotation  from  that  case  is  found 
on  the  pages  indicated.  In  the  quotation,  at  page 
83,  appears  the  following: 

"While  the  court  would  probably  have  no 
power  of  controlling  an  answer  to  any  question, 
a  refusal  to  miswer  a  proper  question  put  upon 
cross-examination  lias  been  held  to  he  a  proper 
subject  of  comment  to  the  jury.  (State  v.  Ober, 
52  N.  H.  459)  ;  and  it  is  also  held,  in  a  large 
number  of  cases,  that  wlien  an  accused  person 
takes  the  stand  in  his  oivn  behalf,  he  is  subject 
to  impeachment  like  other  witnesses." 

At  pages  74  to  77  we  called  attention  to 

State  V.  Oher,  52  N.  H.  459;  13  Am.  Rep.  88, 
91. 

We  ask  attention  of  the  court  to  the  quotation 
there  made  by  us  from  the  Ober  case.  In  the 
opinion,  criticism  is  made  of  the  language  of  Judge 
Cooley  in  his  w^ork  on  Constitutional  Limitations 
(p.  317).  On  pages  76-77  of  our  Caminetti  brief, 
we  called  attention  to  a  note  following  the  report 
of  the  case  found  in  13  Am.  Rep.  The  reporter 
there  calls  attention  to  a  note  in  the  third  edition 
of  Judge  Cooley 's  work  on  Constitutional  Limi- 
tations, referring  to  the  Ober  case.  In  the  7th 
edition  of  the  same  work,  page  449,  we  find  a  note 
in  this  language: 

''In  State  v.  Ober,  52  N.  H.  459,  33  Am.  Rep. 
88,  the  defendant  was  put  on  trial  for  an  illegal 
sale  of  liquors,  and  having  offered  himself  as 
a  witness  Avas  asked  on  cross-examination  a 
question  directly  relating  to  the  sale.  He  de- 
clined to  answer  on  the  ground  that  it  might 
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tend  to  incriminate  Mm.  Being  convicted,  it 
was  alleged  for  error  that  the  couii:  suffered 
the  prosecuting  officer  to  comment  on  this  re- 
fiisal  to  the  jury.  The  supreme  court  held 
this  no  error.  This  r2iling  is  in  entire  accord 
with  the  practice  tvhich  has  prevailed  without 
question  in  Michigan,  and  which  has  always 
assumed,  that  the  right  of  comment  tvhere  the 
party  makes  himself  his  own  witness  and  then 
refuses  to  ansiver  proper  questions,  teas  as  clear 
as  the  right  to  exemption  from  unfavorable 
comment  tvhen  he  abstains  from  asserting  the 
statutory  privilege. 

***** 

* '  Under  the  Michigan  practice,  when  the  court 
had  decided  the  question  to  be  a  proper  one, 
it  would  have  been  left  to  the  defendant  to 
answer  or  not,  at  his  option,  hut  if  he  failed  to 
amsiver  ivhat  seemed  to  the  jury  a  proper  in- 
quiry, it  woidd  be  thought  surprising  if  they 
gave  his  imperfect  statement  much   credence. 

"On  this  point  see  further.  State  v.  Went- 
worth,  65  Me.  234;  20  Am.  Rep.  688." 

It  will  be  observed  that  Judge  Cooley  here  recog- 
nizes the  distinction  between  compelling  a  defendant 
on  the  stand  to  answer  a  question,  and  thus  afford 
evidence  against  him,  and  commenting  on  the  fact 
that  tvhile  voluntarily  on  the  stand  as  a  witness 
he  failed  or  declined  to  testify  on  a  matter  pertinent 
to  the  issues  involved.  He  distinctly  recognizes  that 
the  imperfect  or  partial  statement  of  a  witness  could 
not  claim  the  same  credit  in  the  minds  of  the  jurors 
as  a  complete  statment  on  the  same  subject. 

As  we  have  seen  Cooley 's  footnote  cites 

State  V.  Wentworth,  65  Me.  234 ;  20  Am.  Rep. 

688. 
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After  a  review  of  the  authorities  on  the  subject 

it  was  held  in  that  case,  as  shown  by  the  syllabus, 

that: 

"The  defendant,  in  a  criminal  prosecution, 
became  a  witness  at  his  own  request.    Held 

(1)  That  he  thereby  waived  the  constitu- 
tional provision  that  an  accused  person  shall 
not  be  compelled  to  give  evidence  against  him- 
self; 

(2)  That  he  could  not  refuse  to  answer 
questions  put  on  cross-examination  to  discredit 
his  direct  evidence,  on  the  ground  that  answ^er- 
ing  would  incriminate  himself;   and 

(3)  That  privilege  from  answering  ques- 
tions on  the  ground  that  they  tend  to  criminate 
the  witness  is  the  privilege  of  the  witness  and 
not  of  his  counsel." 

The  Oher  case  is  cited  in  the  WenbwortJi  case  as 
one  of  the  authorities  sustaining  the  position  taken 
by  the  court.  We  shall  now^  call  attention  to  a 
number  of  authorities  cited  by  us  in  our  former 
brief,  and  the  pages  of  that  brief  at  which  they 
will  be  found. 

12  Cyc,  pp.  576-7,  quoted  on  pages  73-4. 

Wharton's  Criminal  Evidence,  Sec.  681,  quoted 
on  page  74  of  our  Caminetti  brief. 

State  V.  OUr,  52  N.  H.  459;  13  Am.  Rep.  88-91, 
pages  74-7. 

Stover  V.  The  People,  56  N.  Y.  315,  quoted  at 
pages  77-9. 

People  V.  Mead,  145  Cal.,  quoted  at  page  79. 

People  V.  Wong  Bin,  139  Cal.  65-6,  shown  at  pages 
79-80  of  our  Caminetti  brief. 
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State  V.  Harrington,  12  Nev.  129-131,  shown  in 
former  brief,  pages  80-81. 

U.  S.  V.  Fitzpatrich,  178  U.  S.  304,  316;  44  L.  Ed. 
1083,  shown  at  pages  80-83. 

We  call  attention  to  a  short  portion  of  the  excerpt 

from  the  opinion  in  the  Fitzpatrick  case,  given  by 

us  at  pages  82-3. 

"Where  an  accused  party  waives  his  consti- 
tutional privilege  of  silence,  takes  the  stand  in 
Ms  own  behalf  and  makes  his  own  statement,  it 
is  clear  that  the  prosectition  has  a  right  to  cross- 
examine  upon  such  statement  with  the  same 
latitude  as  would  he  exercised  in  the  case  of 
an  ordinary  tvitness,  as  to  the  circumstances 
connecting  him  with  the  alleged  crime.  *  *  * 
Indeed,  we  know  of  no  reason  why  an  accused 
•  person  tvho  takes  the  stand  as  a  witness  should 
not  he  subject  to  cross-examination  as  other 
witnesses  are.  *  *  *  While  the  court  would 
probably  have  no  power  of  compelling  an  an- 
swer to  any  question,  a  refusal  to  anstver  a 
proper  question  put  upon  cross-examination 
has  been  held  to  be  a  proper  subject  of  comment 
to  the  jury  {State  v.  Ober,  52  N.  H.  459)." 

At  pages  83-4,  we  called  attention  to  the  case  of 
Powers  V.  United  States,  223  U.  S.  303-316 ; 
56  L.  Ed.  448. 

At  pages  84-5  we  called  attention  to 

Sawyer  v.  United  States,  202  U.  S.  150,  168; 
50  L.  Ed.  979. 

At  page  85  we  called  attention  to 

Cotton  V.  The  State  (an  Alabama  case),  re- 
ported in  6  So.  372. 
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The  doctrine  laid   down  in  that   case  was  thus 

stated : 

''Where  defendant  elects  to  become  a  witness 
in  his  own  behalf,  his  failnr\6  to  explain  crim- 
inating circumstances  is  a  matter  to  he  con- 
sidered by  the  jury,  and  he  is  not  protected 
from  the  criticism'  of  the  state's  counsel  by 
Crim.  Code  Ala.  sec.  4473,  providing  that  his 
failure  to  become  a  witness  shall  not  be  a  sub- 
ject of  comment  by  counsel." 

On  the  same  page  (85)  of  our  Caminetti  brief  we 
cited  Graves  v.  State,  decided  by  the  Supreme  Court 
of  Alabama,  7  So.  317;  and  Clark  v.  State,  78  Ala. 
474. 

At  pages  85-6  we  called  attention  to  State  v.  Glade, 
decided  by  the  Supreme  Court  of  Kansas,  33  Pac.  8. 

At  pages  88-90  we  called  attention  to  the  language 
of  the  judges  in  the  Balliet  case,  for  the  purpose  of 
showing  that  the  question  there  presented  was  not 
the  same  question  as  that  here  under  consideration. 
The  Balliet  case  makes  no  attempt  at  disturbing 
the  recognized  doctrine  that  a  federal  trial  judge  has 
a  right  to  express  his  views  as  to  matters  of  fact  in 
the  presence  of  the  jurors,  in  order  to  aid  them  at 
arriving  at  an  intelligent  solution  of  the  questions 
submitted  to  them  for  consideration. 

The  Balliet  case  does  not  rule  that  a  presumption 
or  inference  of  fact  does  not  arise  in  the  case  of  a 
defendant  witness,  who,  while  on  the  stand,  remains 
silent  in  the  face  of  inculpating  or  incriminating 
evidence.  The  criticised  language  of  the  Balliet  de- 
cision is  not  the  language  here.    The  Balliet  charge 
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as  a  whole  is  not  before  us.  The  language  quoted 
by  counsel  and  set  out  in  the  opinion  of  the  court, 
taken  Avith  what  surrounded  it  in  the  charge  may 
have  been  misleading  or  confusing  on  the  subject  of 
material  facts  or  burden  of  proof.  Here  the  lan- 
guage is  absolutely  clear  and  is  neither  misleading 
nor  confusing. 

The  incriminating  circumstances  with  reference 
to  wdiicli  the  silence  of  the  defendant  might  be 
taken  into  account  in  the  Diggs  case  were  clearly 
pointed  out  by  the  trial  judge  and  the  matters  as  to 
which  Diggs  remained  silent  are  directly  indicated 
by  him.  The  silence  of  thie  witness  with  reference 
to  those  incriminating  circumstances  being  called 
to  the  attention  of  the  jury  it  was  clearly  within 
the  function  of  the  trial  judge  to  state  that  "could 
he  have  truthfully  denied  or  explained  the  incrim- 
inating evidence  against  him  he  would  have  done 
so."  The  law  on  the  subject  of  the  burden  of  proof 
was  elsewhere  and  properly  called  to  the  attention 
of  the  jury.  The  facts  material  to  be  considered  by 
the  jurors  in  arriving  at  their  conclusion  were  also 
likewise  thoroughly  called  to  the  attention  of  the 
jury  in  other  portions  of  the  charge. 

As  claimed  in  our  former  brief,  the  general  trend 
of  American  authority — the  practically  unanimous 
holding  of  our  American  courts — is  to  the  effect 
that  it  is  proper  for  a  judge  or  prosecuting  counsel 
to  comment  on  the  testimony  of  the  defendant  wit- 
ness who  has  failed  to  explain  incriminating  cir- 
cumstances shown  by  the  government  in  the  case 
presented  against  him. 
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We  ask  attention  to  a  few  additional  eases  stating 
this  same  general  doctrine.  The  matter  is  discussed 
in 

4  Wigmore  on  Evidence,  Sec.  2276. 

After  referring  to  the  distinction  between  a  de- 
fendant and  an  ordinary  witness  on  the  stand,  the 
author  thus  refers  to  the  defendant  sworn  as  a  wit- 
ness in  a  criminal  cause: 

''The  case  of  an  accused  in  a  criminal  trial, 
who  volimtapjily  takes  the  stand,  is  different. 
Here  his  privilege  has  protected  him  from 
being  asked  even  a  single  question,  for  the  rea- 
son that  no  relevant  fact  that  could-he  inquired 
about  would  not  tend  to  criminate  him  (ante. 
Sec.  2260).  On  this  very  hypothesis,  then,  his 
voluntary  offer  of  testimony  upon  any  fact  is 
a  waiver  as  to  all  other  relevant  facts  be- 
cmise  of  the  necessary  connection  between 
all.  His  situation  is  distinct  from  that  of  the 
ordinary  witness,  with  reference  to  the  point 
of  time  w^hen  a  waiver  can  be  predicated,  be- 
cause the  ordinary  witness  is  compelled  to  take 
the  stand  in  the  first  instance,  and  his  oppor- 
tunity for  choice  does  not  come  until  later  when 
some  part  of  the  criminating  fact  is  asked  for; 

while  the  accused  has  the  choice  at  the  outset. 
*     *     * 

Now  the  accused  knows  that  there  must  al- 
ways be  such  a  connection;  but  in  the  witness 
case  there  may  or  may  not  be  such  a  connection, 
and  if  there  is  not,  then  his  answer  cannot  be 
a  waiver.  The  result  is,  then,  that  the  accused, 
a^s  to  all  facts  whatever  (except  those  which 
merely  impeach  his  credit  and  therefore  are 
not  related  to  the  charge  in  issue)  has  signified 
his  waiver  by  the  initial  act  of  taking  the 
stand.' ^ 

Heldt  V.  State,  20  Neb.  492 ;  30  N.  W.  626. 
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Subdivision  5  of  the  syllabus  is  in  this  language ; 

''If  a  person  accused  of  crime  testify  in  his 
own  behalf,  he  is  to  be  treated  as  any  other  wit- 
ness; and  if  lie  fails  to  deny  a  material  fact 
which  has  been  testified  against  him,  the  district 
attorney  may  comment  upon  such  omission  in 
his  argument  to  the  jury.'' 

In  the  opinion   (pp.   629-30)    Mr.   Chief  Justice 
Maxwell  uses  this  language: 

"The  plaintiff  testified  as  a  witness  in  his 
own  behalf  very  fully,  and  denied  making  the 
alleged  confession.  He  did  not,  however,  deny 
that  he  had  committed  the  offense  with  which 
he  was  charged.  The  district  attorney,  in  his 
argument  to  the  jury,  commented  upon  this 
omission,  and  this  is  now  assigned  for  error. 

'This  question  was  before  this  court  in  Com- 
stock  V.  State,  14  Neb.  205  (S.  C.)  15  N.  W. 
Eep.  355,  and  it  was  held  that  when  a  prisoner 
testifies  in  his  own  behalf,  and  fails  to  contra- 
vert  w^at  has  been  said  by  witnesses  against  him 
concerning  a  fact  within  his  own  personal 
knowledge,  it  is  in  the  nature  of  an  admission 
of  the  truth  of  such  fact.  The  failure  to  con- 
tradict such  fact  ma}^  no  doubt,  be  open  to 
explanation.  The  general  rule  is  that  if  the  ac- 
cused testifies  as  a  witness  he  is  to,  be  treated 
as  anv  other  witness.  Bovle  v.  State,  5  N.  E. 
Rep.  203;  Thomas  v.  State,  2  N.  E.  Rep.  808; 
Com.  V.  Nichols,  114  Mass.  285 ;  State  v.  Ober, 
52  N.  H.  459,  13  Am.  Rep.  88 ;  Connors  v.  The 
People,  50  N.  Y.  240.  There  was  no  error, 
therefore,  in  the  comments  of  the  district  at- 
torney'." 

See  in  this  connection 

Brandon  v.  The  People,  42  N.  Y.  265-9; 
Lee  V.  State,  56  Ark.  4;  19  S.  W.  16. 
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Subdivision  3  of  the  syllabus  is  in  this  language:. 

**  Where  defendant  was  sworn  in  his  own 
behalf,  tJwugh  lie  con-fined  his  testimony  to  the 
single  question  of  self-defense,  he  thereby  be- 
came a  u'itness  in  the  case,  and  Act  March  24, 
1885,  sec.  1,  which  provides  that  the  failure  of 
one  charged  of  crime  to  testify  in  his  own  be- 
half shall  not  create  a  presufmption  against  him, 
does  not  prevent  the  prosecuting  attorney  com- 
menting on  defendant's  failure  to  deny  certain 
testimony  in  relation  to  facts  of  which  he  must 
have  had  knowledge." 

In  the  opinion  of  the  Chief  Justice,  pages  16-17, 

S.  W.  Rep.,  the  following  discussion  of  the  subject 

is  found: 

"The  defendant  testified  in  his  own  behalf, 
but  confined  his  testimony  to  a  single  fact,  tend- 
ing to  sustain  his  theory  of  self-defense.  One 
of  the  attorneys  for  the  prosecution,  in  his  ar- 
gument to  the  jury,  commented  upon  the  de- 
fendant's failure  to  deny  the  testimony  of  two 
witnesses  for  the  state,  to  the  effect  that  he 
had  made  a  statement  the  day  of  the  homicide 
indicating  a  desire  for  an  opportunity  to  kill 
the  person  for  whose  death  he  was  upon  trial. 
It  is  argued  that  this  is  prejudicial  error,  for 
which  the  judgment  should  be  reversed.  Acts 
1885,  p.  126.  But  the  cTcmption  from  un- 
favorable comment  upon  the  silence  of  a  de- 
fendant in  a  criminal  cause  extends  only  to  one 
who  does  not  avail  himself  of  the  statutory 
privilege  of  testifying  in  his  own  behalf.  If  he 
takes  the  stand,  he  is  upon  the  same  footing  as 
amij  other  witness.  McCoy  v.  State,  46  Ark. 
141.  "When  he  has  exercised  his  option  to  be- 
come a  witness,  he  is  made  competent  for  all 
purposes  in  the  case,  and,  as  was  said  by  the  su- 
preme court  of  Maryland  in  a  case  like  this, 
'his  conduct  on  the  witness  stand,  and  his  silence 
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as  to  matters  involved  in  the  pending  inquiry 
tvhich  were  certainly  witJvin  his  knowledge, 
were  circwmstances  which  the  jury  had  a  right 
to  consider  in  deciding  upon  the  credit  due  to 
the  witness,  in  connection  tvith  the  other  facts 
proved  in  the  case,  and  they  were  therefore  cir- 
cumstances upon  which  the  staters  attorney  had 
a  nght  to  comment  in  addressing  tlie  jury'. 
Brashears  v.  State,  58  Md.  568;  McFadden  v. 
State,  28  Tex.  App.  241,  14  S.  W.  Rep.  128; 
Heldt  V.  State,  20  Neb.  492,  30  N.  W.  Rep.  626; 
Foote  V.  People,  56  N.  Y.  321 ;  State  v.  Tatman, 
59  Iowa  472,  13  N.  W.  Rep.  632 ;  Com.  v.  Mul- 
len, 97  Mass.  546.  The  attorney's  reference  to 
the  defendant's  failure  to  contradict  the  wit- 
ness does  not  warrant  a  reversal." 

Thomas  v.  State,  103  Ind.  41 ;  2  N.  E.  808. 

It  was  held  in  that  case,  as  shown  by  Subdivision 

8  of  the  S3^11abus,  that: 

''A  defendant  who  voluntarily  takes  the  stand 
and  broadly  denies  the  crime,  thus  waives  his 
constitutional  privilege  and  may  be  cross-ex- 
amined on  all  facts  relevant  and  material  to  the 
issue." 

Comstock  V.  State,  14  Neb.  205 ;  15  N.  W.  355. 

It  was  held  in  that  case,  as  shown  by  Subdivision 

6  of  the  syllabus,  that : 

**The  fact  that  a  prisoner  does  not  testify  on 
his'  ovni  behalf  would  not  operate  to  his  disad- 
vantage, but  if  he  testify  and  fail  to  controvert 
in  any  tvay  what  has  been  said  hy  witnesses 
against  him  concerning  a  fact  tvithin  his  otvn 
personal  knowledge,  it  will  he  taken  as  an  ad- 
mission that  their  testimony  is  true.'' 
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state  V.  Tatman,  59  Iowa  491 ;  13  N.  W.  632. 

''Upon  the  final  trial,  on  tlie  plea  of  not 
guilty,  the  defendant  offered  himself  as  a  wit- 
ness, and  he  was  examined  as  to  certain  matters 
material  to  his  defense.  The  district  attorney, 
in  his  argument  to  the  jury,  commented  upon 
the  fact  that  the  defendant  testified  to  a  part 
only  of  his  defense,  and  omitted  to  testify  upon 
other  material  facts  in  the  case  within  his 
knowledge,  and  urged  that  such  omission  should 
be  considered  by  the  jury. 

It  is  contended  that  because  of  this  conduct 
of  the  district  attorney  the  judgment  should  be 
reversed.  Section  3636  of  Miller's  Code  pro- 
vides that  defendants  in  criminal  proceedings 
shall  be  competent  witnesses  in  their  own  be- 
half; but  if  a  defendant  should  elect  not  to  be- 
come a  witness,  that  fact  shall  not  have  any 
weight  against  him  on  the  trial,  and  shall  not 
be  referred  to  by  counsel  for  the  state,  and  if 
counsel  should  do  so,  defendant  shall  be  en- 
titled to  a  new  trial. 

It  is  conceded  that  it  was  the  right  of  the  dis- 
trict attorney  to  comment  on  such  testimony 
as  the  defendant  gave;  but  it  is  urged  that  he 
had  no  right  to  comment  upon  the  defendant's 
failure  to  testify  as  to  matters  regarding  which 
he  preferred  to  keep  his  mouth  closed.  The 
exemption  from  unfavorable  comment  extends 
only  to  such  defendants  as  choose  not  to  avail 
themselves  of  the  privilege  of  testifying  in  their 
otvn  behalf.  Here  the  defendant  put  himself 
upon  the  stand  as  a  witness,  and  we  can  see  no 
reason  why  the  counsel  for  the  state  should  not 
comment  on  his  testimony  as  ftdly  as  on  that 
of  any  other  witness.  By  putting  himself  upon 
the  stand,  and  testifying  to  material  facts  in 
his  defense,  the  defendant  waived  the  protection 
which  the  statute  accords  him.'' 
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State  V.  Gruhl)  (decided  by  the  Supreme 
Court  of  Mo.  in  1906),  99  S.  W.  1083. 
We  ask  especial  attention  to  the  later  Missouri 
cases  because  in  the  briefs  of  both  plaintiffs  in 
error,  some  earlier  Missouri  cases,  which  were  en- 
tirely out  of  line  with  the  general  trend  of  Amer- 
ican authority,  have  been  cited  to  sustain  their  con- 
tention that  neither  trial  judge  nor  counsel  had  a 
right  to  comment  on  the  failure  of  the  defendants, 
while  on  the  stand,  to  testify  as  to  certain  incrim- 
inating matters  already  before  the  jury. 

In  that  case  a  defendant  had  taken  the  stand  as  a 
witness  on  his  own  behalf.  Prior  to  that  time  a 
certain  witness  on  behalf  of  the  state  had  testified 
that  the  defendant  had  got  from  him  two  horses  at 
his  stable  in  Steelville  to  get  to  another  town  called 
Sligo.  Wliile  on  the  stand,  defendant  had  failed  to 
testify  at  all  as  to  the  subject  of  the  trip.  In  the 
course  of  his  argument  the  district  attorney  had 
said: 

''Here  is  Herman  Essman,  a  witness  for  the 
state.  He  knew  Emory  Grubb,  and  he  says 
Emory  Grubb  got  two  horses  from  him  at  his 
stable  in  Steelville  to  go  to  Sligo.  It  is  a 
strange  thing  to  me,  gentlemen  of  the  jury,  that 
this  Steelville  tnp  has  not  been  explained  to 
you/' 

Defendant's  counsel  claimed  that  the  misconduct 
of  counsel  in  commenting  on  the  silence  of  defend- 
ant as  to  the  trip  constituted  reversible  error. 

''The  testimony  had  shown  that  these  two 
defendants  appeared  at  the  house  of  Mr.  Par- 
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rott  about  sundown  on  the  evening  of  the  6th 
of  June,  1904,  riding  two  horses,  answering  the 
description  of  Essman's  horses,  and  driving 
cattle  with  the  brands  and  marks  of  the  cattle 
that  were  stolen  from  the  Sligo  pasture,  and  of 
the  same  colors  and  all  dehorned,  and  it  had 
been  shown  by  Essman  that  the  defendants  in 
June  had  got  two  horses  answering  to  the  de- 
scription of  those  ridden  by  the  defendants 
that  day,  and  to  be  used  for  three  daj^s,  and 
were  not  returned  until  the  morning  of  the  third 
day.  To  say  that  comisel  for  the  state,  with  all 
these  incrmiinating  facts  tending  to  show  the 
theft  of  the  cattle  and  the  possession  of  them  at 
sundoivn  on  the  evening  of  the  6th  of  June  by 
the  defendants,  shoiUd  not  he  alloived  to  argue 
that  these  facts  called  for  an  explanation  hy 
the  defendants  of  the  time  ivhen  they  hired  the 
horses  from  Essman,  and  the  place  to  which 
they  went,  woidd  he  announcing  the  rule  that 
counsel  for  the  state  are  no  longer  permitted  to 
tnake  a  logical  argument  and  discuss  incrim- 
inating facts  to  a  jury,  because  of  section  2638, 
Rev.  St.  1899  (Ann.  St.  1906,  p.  1569),  which 
provides:  'If  the  accused  shall  not  avail  him- 
self or  herself  of  his  or  her  right  to  testify 
*  *  *  it  shall  not  be  construed  to  affect  the 
innocence  or  guilt  of  the  accused,  nor  shall 
the  same  raise  any  presumption  of  guilt,  nor  be 
referred  to  by  attorney  in  the  case,  nor  be  con- 
sidered by  the  court  or  jury  before  whom  the 
trial  takes  place.'  That  section,  in  our  opinion, 
was  never  intended  to  prohihit,  nor  did  it  have 
the  effect  of  prohibiting,  a  court  having  crim- 
inal jurisdiction  from  instructina  a  iuru  as  to 
the  presumption  arising  from  the  recent  posses- 
sion of  stolen  property,  nor  to  deprive  counsel 
for  the  state  of  arguing  the  effect  of  the  failure 
by  defendants  charged  with  larceny  to  explain 
the  possession  of  stolen  provertu  recently  after 
^  it  had  been  stolen.    In  our  opinion,  if  Mr.  Cope 
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made  the  statement  attributed  to  him,  he  did 
not  violate  the  prohibition  of  the  statute,  but 
was  entirely  ivithin  the  scope  of  a  legitimate 
d/iscussion  of  the  evidence  in  the  case." 

This  recent  Missouri  case  does  not,  in  terms,  re- 
pudiate or  reverse  the  earlier  Missouri  decisions 
which  we  have  said  are  counter  to  the  general  trend 
of  American  authority. 

In  view  of  the  persistency  with  which  the  sev- 
eral cases  decided  by  the  Supreme  Court  of  Mis- 
souri have  been  urged  upon  the  attention  of  this 
court  by  plaintiff  in  error  in  the  present  case,  and 
by  Caminetti  in  his  brief,  we  ask  attention  to  some 
very  recent  adjudications  made  by  the  Supreme 
Court  of  Missouri.  As  before  indicated  by  us,  the 
Missouri  decisions  relied  on  by  adverse  counsel  were 
out  of  line  with  the  general  trend  of  American  au- 
thority on  the  subject.  Since  the  government's  brief 
in  the  Caminetti  case  was  set  up  by  the  printer,  two 
Missouri  cases  have  come  to  our  attention  which 
were  not  cited  in  that  brief.    They  are  the  cases  of 

State  V.  Baftery,  158  S.  W.  585-8   (decided 

by  the  Supreme  Court  of  Missouri  June  28, 

1913)  ; 
and 

State  V.  LarUn,  157  S.  W.  600-4  (decided  by 

the  Supreme  Court  of  Missouri  in  May, 

1913). 

In  the  Raftery  case  the  court  said: 

"This   court   has   recently  held   in   State   v. 
Larkin  that  counsel  for  the  state  has  the  right 
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to  comment  on  the  failure  of  the  defendant, 
wlhile  on  the  stand,  to  deny  incriminating 
statements  attributed  to  him  by  other  witnesses. 
It  is  a  wholesome  rule,  and  we  abide  by  it." 

In  the  Larkin  case  the  court  said: 

'^  Defendants  strenuously  urge  that  the  court 
erred  in  permitting  the  prosecuting  attorney  to 
comment  upon  the  faihire  of  defendant  Roy 
Larkin  who  took  the  stand  as  a  witness  in  his 
own  behalf,  to  deny  certain  statements  which 
the  prosecuting  attorney  averred  had  been 
made  by  him  to  Mrs.  Harris.  *  *  *  (p.  605.) 
We  have  carefidly  examined  the  statutes  and 
holdings  upon  this  question  of  more  than  thirty 
states,  and  we  find  that  it  has  been  held  uni- 
versally that,  if  the  defendant  is  not  sworn  as 
a  witness  in  his  own  behalf,  any  comment  by 
the  prosecuting  attorney  on  his  failure  so  to 
testify  constitutes  reversible  error,  in  the  ab- 
sence of  a  peremptory  and  proper  rebuke  by 
the  trial  court.  But,  6n  the  other  hand,  except 
in  our  own  state  and  in  California,  where  the 
question  has  been  sometimes  doubted,  the  right 
of  the  prosecuting  attorney  to  comment  upon 
the  failure  of  the  defendant,  when  he  takes  the 
stand  as  a  witness  in  his  oivn  behalf,  to  deny 
or  explain  incriminating  facts  and  statements, 
has  been  uniformly  held  allowable." 

The  Missouri  Supreme  Court,  in  its  opinion,  calls 
attention  to  the  following  list  of  cases  which,  on 
examination,  will  be  found  to  sustain  the  doctrine  so 
clearly  set  forth  in  the  opinion: 

Solander  v.  State,  2  Colo.  56; 

State  v.  Tatman,  59  Iowa  471 ;  13  N.  W.  632 ; 

Stover  v.  People,  56  N.  Y.  315 ; 
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Eeldt  V.  State,  20  Neb.  500;  30  N.  W.  626;  57 

Am.  Rep.  835; 
Comstock  V.  State,  14  Neb.  205;  15  N.  W.  355; 
State  V.  Staley,  14  Minn.  118  (Gil.  75)  ; 
Cotton  V.  State,  87  Ala.  103;  6  So.  372; 
Clarke  v.  State,  87  Ala.  71;  6  So.  368; 
Lee  V.  State,  56  Ark.  4;  19  S.  W.  16; 
McCoy  V.  State,  46  Ark.  141 ; 
Brashears  v.  State,  58  Mel.  567; 
McFadden  v.  State,  28  Tex.  App.  241 ;  14  S. 

W.  128; 
Lienbiirger  v.  State  (Tex.  Cr.  App.)  21  S.  W. 

603; 
Parker  v.  State,  62  N.  J.  Law  801;  45  Atl. 

1092; 
State  V.  Harrington,  12  Nev.  125; 
State  V.  Ulsemer,  24  Wash.  659;  64  Pac.  800; 
Hanoff  V.  State,  37  Ohio  St.  178;  41  Am.  Rep. 

496; 
State  V.  Ober,  52  N.  H.  459;  13  Am.  Rep.  88; 
State  V.  Glave,  51  Kan.  330;  33  Pac.  8; 
Toops  V.  State,  92  Ind.  13 ; 
Commomvealth  v.  McConnell,  162  Mass.  499; 

39  N.  E.  107. 

The  court,  in  its  opinion,  further  discusses  the 
subject  in  the  following  language : 

''The  rule  that  no  reference  shall  be  made  to 
the  neglect,  failure,  or  even  refusal  of  a  de- 
fendant to  avail  himself  of  his  right  to  testify 
shall  not  be  commented  on  in  the  event  he  does 
not  become  a  witness  in  his  own  behalf  is  there- 
fore, we  find,  universal;  but,  on  the  contrary, 
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the  rule  that  if  he  does  go  upon  the  witness 
stand  he  then  stands  in  the  precise  attitude  of 
any  other  witness  is,  except  in  this  state,  and,  as 
stated,  in  California,  where  the  rule  is  siibject 
to  some  doubt,  also  universal.  Mr.  Wharton  in 
Ms  learned  and  able  work  on  Criminal  Evidence 
lays  down  in  the  tenth  edition  thereof  the  rule 
that  such  comment  is  allowable;  to  this  state- 
ment of  the  text  he  cites  no  exceptions,  and  cor- 
rectly quotes  the  Missouri  courts  as  entertain- 
ing like  views.  Wharton,  Crim.  Ev.  (10th  ed.) 
sec.  435a.  *  *  *  For  many  years,  and  in 
practically  every  jurisdiction  in  the  American 
Union,  it  has  been  vehemently  urged  in  perhaps 
more  than  a  hundred  cases  that  the  right  of  the 
state  to  cross-examine  a  defendant  who  at  his 
own  request,  and  not  otherwise,  takes  the  stand 
as  a  witness  in  his  own  behalf,  is  limited  by  the 
constitutional  inhibition,  against  self-incnmina- 
tion.  But,  without  citing  cases,  it  may  be  said 
that  this  question  is  now  well  settled  against  the 
contention  urged.  The  contention  that,  absent 
a  statute  such  as  tve  have,  cross-examination  is 
limited  by  the  coyistitutional  rule  against  self- 
incnminiition,  has  been  exploded  utterly  on  the 
ground  that  there  is  sufficient  protection  against 
self-incrimination  when  it  is  provided  that  a 
defendant  may  or  may  not  testify  for  hiynself, 
according  as  he  may  desire.     *     *     * 

(606)  Nothing  is  clearer,  when  we  consider 
the  history  of  this  legislation,  when  we  consider 
that  at  common  laAv  the  defendant  could  not 
testify  in  his  own  behalf,  and  that  the  two  sec- 
tions of  our  statute  were  intended  to  modify  the 
common  law,  and  when  we  consider  the  rule  that 
tJiis  modification  of  the  common  law  ought  to 
go  no  further  in  its  construction  than  its  terms 
expressly  provided,  than  that  there  is  no  legal 
or  statutory  prohibition  against  comment  by  the 
prosecuting  attorney  in  any  case,  if  in  fact  the 
accused  does  avail  himself  of  his  right  to  testify. 
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In  logic  and  reason  it  is  no  argument  against 
this  vie^Y  that  the  state  by  an  express  statutory 
provision  is  preckided  from  cross-examination 
of  the  defendant  upon  any  matter  other  than 
that  about  which  he  shall  himself  testify  in  his 
examination  in  chief.  *  *  *  Other  states, 
as  we  have  seen,  without  having  in  their  stat- 
utes the  provision  that  a  defendant  testifying 
for  himself  'may  be  contradicted  and  impeached 
as  any  other  witness  in  the  case',  have,  yet  with 
practical  unanimity,  held  that,  if  a  defendant 
avails  himself  of  his  right  to  testify,  he  then 
stands  as  any  other  witness,  and  his  silence  in 
explaining  and  his  failure  to  deny  or  contradict 
incriminating  facts,  statements,  or  circum- 
stances may  he  fully  commented  on  hy  the 
prosecuting  attorney.  It  is  our  duty  to  construe 
our  own  statutes  as  we  find  them  in  the  light  of 
their  language,  intent,  and  logic.  There  is  no 
valid  reason  for  the  construction  tvJiich  has  long 
been  put  hy  this  court  upon  this  provision  of 
our  statute.  It  is  in  absolute  conflict  with  the 
rule  announced  hy  the  text-writers  and  diamet- 
rically in  conflict  with  the  holdings  of  at  least 
forty-six  states  in  this  Union  on  this  identical 
question.  In  Iowa,  as  has  been  noted,  there  is 
a  statute  making  the  prosecuting  attorney  guilty 
of  a  misdemeanor  if  he  refers  to  the  failure  of 
the  defendant  to  take  the  stand  and  testify  in 
his  own  behalf,  but  if  the  defendant  does  take 
the  stand,  and  does  make  himself  a  witness  for 
himself,  the  right  of  comment  upon  the  de- 
fendant's failure  to  deny,  or  contradict  incrim- 
inating facts,  statements  or  circumstances  is 
left  a])solutely  open  to  the  state.  State  v.  Tat- 
man,  supra.  Time  and  again,  ever  since  the 
rule  announced  in  State  v.  Graves,  supra,  which 
is  now  criticised,  was  first  enunciated,  this  ques- 
tion has  been  up  for  ruling.  It  needlessly,  and 
in  the  writer's  view  erroneously,  reverses  more 
cases  than  any  other  single  point  ivhich  ive  are 
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called  on  to  revieiv.  *  *  *  For  years  sub- 
sequent to  tlie  rendition  of  the  opinion  in  State 
V.  Graves,  supra,  where  the  contrary  doctrine 
to  the  one  discussed  here  was  first  enunciated  in 
this  court,  the  cognate  rule  above  referred  to 
of  presumption  arising  as  a  ynatter  of  latv  from 
the  failure  of  the  defendant  to  deny  incrimi)%- 
ating  facts  or  circumstances  was  fully  recog- 
nized. *  *  *  (Citing  cases.)  *  *  *  It 
is  difficult  to  see  why,  if  such  a  presumption  is 
as  a  matter  of  law  entertained  against  a  defend- 
ant when  he  takes  the  stand  as  a  witness  in  his 
owTi  behalf,  such  presumption  might  not  be 
commented  on  by  the  prosecuting  attorney  in 
a  case  where  the  defendant  likewise  becomes  a 
witness  in  his  own  behalf.  We  concede  that,  if 
there  were  any  restrictions  whatever  placed 
upon  the  defendant  as  to  the  nature  or  extent 
of  his  testimony  when  he  has  elected  to  become 
a  witness  for  himself,  then  there  would  be  some 
reason  in  the  rule.  But  there  is  no  such  re- 
striction upon  him.  His  right  to  explain,  deny 
and  contradict  is  as  unlimited  as  tke  rides  of 
evidence,  and  as  hroad  as  the  issues  pertinent 
to  the  matter  tinder  inquiry.  In  order  to  reach 
this  conclusion,  we  must  perforce  read  into  sec- 
tion 5243  words  that  have  not  been  placed  in 
that  section  by  the  Legislature.  We  must  make 
the  first  clause  of  that  section  read:  'And  if 
the  accused  shall  not  avail  himself  of  Ms  *  *  * 
right  to  testify,  on  any  question,  point,  fact  or 
circumstance,  then^  etc.  When  we  consider  that 
the  statute  in  question  changes  the  common  law, 
it  is  difficult  to  see  our  warrant  for  reading  into 
this  section  words  that  the  Legislature  has  not 
in  express  language  placed  therein.  We  con- 
clude that  the  case  of  State  v.  Graves,  95  Mo. 
513,  8  S.  W.  739,  which  emmciated  the  rule  that 
no  comment  shall  l)e  made  hy  the  prosecuting 
attorney  or  other  counsel  for  the  state  on  the 
failure  of  the  defendant  to  testify  about  or  to 
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deny  or  contradict  any  statement,  fact  or  cir- 
cumstance in  the  case,  as  tvell  as  other  cases  in 
tivis  state  which  announce  the  same  rule,  fol- 
lowing the  case  of  State  v.  Graves,  ought  to  he 
overruled  and  no  longer  followed  in  this  he- 
half." 

At  page  46  of  their  brief,  counsel  for  plaintiff  in 
error  cite  and  quote  from  the  case  of  Williams  v. 
United  States,  168  U.  S ;  42  L.  Ed.  509.  Coun- 
sel claims  the  case  is  directly  in  point.  An  examina- 
tion of  the  very  language  quoted  by  counsel,  in  our 
judgment,  will  show  directly  the  reverse  of  the  po- 
sition taken  by  them.     The  case  is  not  in  point. 

At  page  47  they  quote  the  following  portion  of 
the  charge  of  the  trial  judge  in  the  Williams  case: 
"If  in  this  case  the  defendant  could  have  produced 
testimony  explaining  his  several  deposits  in  the 
San  Francisco  Savings  Union  arid  the  Hihernia 
Bank  during  the  months  of  Septemher,  Octoher, 
Novemher  and  Decemher,  1895,  and  has  failed  to 
produce  such  testimony,  then  you  are  at  liberty  to 
infer  that  any  explanation  in  his'  power  to  make, 
would  have  heen,  if  made,  adverse  and  prejudicial 
to  the  defense." 

We  ask  the  court,  in  connection  with  this  lan- 
guage, to  look  on  the  same  page  of  the  brief  (47) 
at  the  language  of  the  justice  of  the  Supreme 
Court  in  passing  on  the  correctness  of  the  charge : 

"The  accused  was  entitled  to  stand  on  the 
presumption  of  his  innocence  and  it  cannot 
be  said  from  anything  in  the  present  record 
that  he  was  under  any  obligation  arising  from 
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the  rules  of  evidence  to  explain  that  tvJiich  did 
not  appear  to  have  any  necessary  or  natural 
connection  with  the  offense  imputed  to  him. 
In  our  judgment,  the  court,  under  the  circum- 
stances, disclosed  error  in  not  excluding  the 
affidavit  and  hank  hooks  as  evidence,  as  well 
as  ivhat  defendant  said  to  the  jury  on  that  suh- 
ject." 

That  case  certainly  is  very  far  from  serving  as 
any  proper  basis  for  the  contention  here  made  by 
comisel  for  plaintiff  in  error.  The  evidence  as  to 
which  the  trial  judge  directed  the  jury  v^^as  evidence 
which  shoidd  not  have  heen  in  the  record,  and  had 
no  bearing  on  the  question  of  his  guilt  or  innocence. 
Naturally  enough  the  trial  judge  had  no  right  to 
instruct  the  jury  that  the  defendant  was  under  any 
obligation  to  explain  matters  which  had  no  proper 
or  possihle  connection  ivith  the  question  of  his  guilt 
or  innocence. 

Another  decision  from  the  Supreme  Court  of 
the  United  States,  referred  to  in  connection  with 
this  subject  is  Davis  v.  United  States,  160  U.  S. 
469.  Counsel  cite  and  quote  from  this  case  at  pages 
60-1.  In  our  judgment  the  matter  there  suggested 
is  not  pertinent  to  th6  question  here  under  investi- 
gation. The  matter  there  considered  was  the 
question  whether  a  defendant  relying  on  insanity 
as  a  defense,  should  establish  such  defense  by  a 
preponderance  of  the  evidence.  The  Supreme 
Court  very  properly,  and  in  line  with  the  general 
trend  of  decisions  on  the  subject,  held  that  the  gen- 
eral doctrine  on  the  subject  of  reasonable  doubt  as 
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to  the  giiilt  of  the  defendant  must  govern  the  final 
determination  of  that  question  by  the  jury,  and 
that  if  on  the  entire  tcstimon}^  covering  the  question 
of  insanity,  as  well  as  other  questions,  the  jury  en- 
tertained a  reasonable  doubt  as  to  defendant's  guilt, 
the  accused  was  entitled  to  the  benefit  of  such 
doubt. 


IV. 

The  Trial  Court  Committed  no  Error  in  Refusing  to  Give 
the  Instructions  Requested  by  Defendant  to  the  Effect 
that  Lola  Norris  and  Marsha  Warrington  Were  Ac= 
complices  and  that  Their  Testimony  Should  be  Re= 
ceived  with  Caution  and  Weighed  and  Scrutinized 
with  Great  Care  by  the  Jury. 

At  pages  67-95  counsel  for  plaintiff  in  error  argTie 
that  the  court  erred  in  refusing  instructions  on  the 
subject  of  Lola  Norris  and  Marsha  AYarrington 
being  accomplices  and  on  the  manner  in  which  their 
testimony  should  be  received  by  the  jury  and 
weighed  in  arriving  at  their  verdict.  This  same 
subject  matter  is  discussed  in  Subdivision  TV  of 
Caminetti's  opening  brief  at  pages  147  to  169. 

The  same  matter  is  treated  by  us  in  the  govern- 
ment's brief  filed  in  the  Caminetti  case  in  Sub- 
division V,  at  pages  90-112.  AYe  respectfully  re- 
quest this  court  to  refer  to  the  argument  there  made 
by  us.  The  facts  and  the  law  involved  in  the  Cami- 
netti case  are  substantially  identical  with  those  in- 
volved in  the  case  at  bar. 
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Tlie  proposed  instructions  requested  by  Diggs,  as 
those  offered  by  Caminetti,  were  inapplicable  to 
any  issue  in  the  cause. 

Unless  the  proposed  instructions  were  responsive 
to  some  phase  of  the  controversy  being  tried  by  the 
court,  the  trial  judge  was  justified  in  refusing  to 
give  any  of  them  to  the  jury.  At  page  91  in  our 
former  brief  we  cite  cases  sustaining  this  proposi- 
tion. 

If  the  record  in  the  present  case  is  destitute  of 
any  evidence  upon  which  the  jury  under  appro- 
priate instructions  would  be  justified  in  reaching 
the  conclusion  that  either  Lola  Nor r is  or  Marsha 
Warrington  was  an  accomplice,  the  action  of  the 
lower  court  in  refusing  to  give  to  the  jury  the  re- 
quested instructions  was  not  only  eminently  proper 
but  the  only  course  which  it  had  the  legal  right  to 
pursue. 

The  position  of  the  government  upon  this  ques- 
tion is  that  under  no  aspect  of  the  case  can  it  be 
successfully  contended  that  under  the  evidence  or 
the  law,  either  Lola  Norris  or  Marsha  Warringion 
was  or  could  be  held  to  be  an  accomplice  of  Maury 
I.  Diggs. 

In  the  statement  of  the  facts  in  the  present  case 
we  have  shown  by  the  testimony  of  Diggs  himself 
that  for  two  weeks  before  the  departure  for  Reno, 
he  had  been  arguing  with  Marsha  Warrington  to 
induce  her  to  leave  Sacramento  and  go  with  him 
(Rec.  321).    While  in  hiding  in  the  Columbia  Hotel 
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in  Sacramento  Diggs  says  that  the  two  girls  were 
invited  to  the  Columbia  Hotel  to  meet  himself  and 
Caminetti  (Eec.  335).  In  speaking  of  the  subject 
of  their  conversation  he  said:  "It  was  in  regard  to 
our  conditions." 

At  page  233  Marsha  Warrington  shows  Jiow  Diggs 
told  her  all  the  things  that  would  happen  to  her  if 
she  did  not  go  with  him.  The  same  witness  further 
shows  at  pages  233-4  how  protracted  argiunent  was 
had  at  the  Peerless  restaurant  on  Saturday,  March 
8th,  before  the  girls  could  be  coerced  into  a  re- 
luctant consent  to  accompany  Diggs  and  Caminetti 
on  the  trip. 

The  next  afternoon  when  told  by  the  girls  that 
they  had  reconsidered  the  matter  and  withdrawn 
their  consent,  Diggs  forced  the  tivo  girls  ago/in  to 
consent,  after  suggestions  and  arguments  that  the 
wives  of  Diggs  and  Caminetti  would  bring  actions 
restdting  in  the  imprisonment  of  the  girls  and  that 
warrants  were  to  issue  next  day  for  their  arrest 
(Rec.  232).  We  have  shown  how  the  false  sugges- 
tion was  made  about  impending  scandaloiis  piihlica- 
tions  in  the  Sacramento  Bee,  and  how  it  was  said 
that  complaint  had  already  been  lodged  with  officials 
of  the  Juvenile  Court  to  secure  the  arrest  of  the  two 
girls.  Under  conditions  of  this  character  was  the 
final  consent  secured  from  Marsha  Warrington  and 
Lola  Norris  to  accompany  Diggs  and  Caminetti  on 
their  Reno  trip.  Marsha  Warrington  was  then  in 
the  highly  nervous  condition  restdting  from  her 
pregnancy  by  Diggs.     As  she  said,  at  page  253  of 
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the  record:    '^I  tvent  willingly  after  I  was  scared 
into  it/' 

Lola  Norris  at  pages  265-269  shows  how  she  like- 
wise was  subjected  to  cajolery,  coercion,  misrep- 
resentation and  intimidation  and  how,  under  those 
circumstances,  she  gave  a  consent  which  was  several 
times  recalled  before  actually  entering  upon  the 
journey.  Neither  in  fact  nor  in  law  were  the  girls 
accomplices  in  the  violation  of  the  White  Slave 
Traffic  Act  by  either  Diggs  or  Caminetti. 

In  this  connection  see 

People  V.  Stratton,  141  Cal.  604-6, 
cited  by  us  at  pages  94-5  of  our  brief  in  the  Cami- 
netti case; 

People  V.  Miller,  66  Cal.  468, 
cited  by  us  at  page  96  of  our  former  brief. 

Greenwood  v.  State,  (Okl.)  105  Pac.  371-3, 
cited  by  us  at  page  96  of  our  former  brief. 

We  ask  attention  here  to  the  argument  and  au- 
thorities shown  at  pages  97-101  of  our  former  brief, 
wherein  we  show  that  these  girls  were  not  accom- 
plices for  the  reason  that  as  the  victims,  willing  or 
otherwise,  of  their  transportation  in  interstate  com- 
merce, they  could  not  nor  could  either  of  them,  have 
been  indicted,  tried  or  punished  under  the  pro- 
visions of  the  White  Slave  Traffic  Act. 

Even  if  they  were  accomplices,  no  error  is  shown 
in  the  refusal  of  instructions.  Here,  as  in  the  Cami- 
netti case,  the  jury  acquitted  on  the  counts  of  the 
indictment  declaring  on  the  persuasion,  inducement 
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and  enticement.  The  first  two  counts  of  the  six  in 
the  indictment  refer  to  the  transportation  of  the 
two  girls  in  interstate  commerce.  The  third  and 
fourth  counts  refer  to  the  procurement  of  the  tickets 
for  the  trip.  The  only  counts  of  the  indictment  as 
to  which  any  possible  claim  of  accomplice  could  ap- 
ply, were  the  fifth  and  sixth  counts  relating  to  the 
unlawful  persuading,  inducing  or  enticing.  Since 
that  feature  of  the  case  has  been  eliminated  by  the 
verdict,  no  prejudicial  error  is  shown  in  the  refusal 
of  instruction,  even  if  the  girls,  under  any  possible 
aspect  of  the  testimony,  could  be  regarded  as  ac- 
complices. Furthermore,  even  if  they  were  ac- 
complices, failure  to  give  cautionary  instructions 
constituted  no  error.  In  this  connection  see  the 
authorities  cited  in  our  brief  in  the  Caminetti  case 
at  pages  107-110. 

In  addition  to  the  cases  there  cited  we  ask  atten- 
tion to 

People  V.  Solander,  2  Colo.  48-49. 
The  court  there  said: 

''I  have  found  no  case  in  which  the  verdict 
being  correct  on  the  mere  omission  of  the  court 
to  charge  the  jury  as  to  the  weight  to  be  given 
to  the  testimony  of  an  accomplice,  has  been 
held  to  be  error  for  which  a  new  trial  could 
be  granted.  But  if  such  is  the  rule  where  there 
is  no  testimony  to  corroborate  the  accomplice, 
and  the  text  of  Mr.  Greenleaf  certainly  sup- 
ports that  view  I  think  that  it  cannot  be  ex- 
tended to  a  case  in  which  the  accomplice  is 
supported  by  other  testimony. 


no 


Of  course,  the  California  rule  followed  in  the 
case  of  People  v.  Coffey,  based  on  the  statute  for- 
bidding conviction  on  the  uncorroborated  testimon}^ 
of  an  accomplice,  cited  by  both  plaintiffs  in  error,  has 
no  application  to  the  trial  of  an  indictment  in  the 
federal  court.  The  girls  here  were  abundantly  cor- 
roborated by  many  other  witnesses  in  the  case. 


V. 
The  Only  Issue  Involved  in  the  Indictment  Against  Diggs 
Certainly  Did  Not  Escape  the  Attention  of  the  Trial 
Judge. 

At  page  96  of  their  brief,  counsel  for  Diggs  in 

the  third  subdivision  of  their  argument,  use  this 

heading : 

"The  only  issue  involved  in  the  indictment 
escaped  the  attention  of  the  trial  court.  This 
issue  was  also  the  only  issue  in  evidence.  The 
whole  charge  of  the  trial  court  to  the  jury  was, 
for  this  reason  misleading  and  erroneous  and 
the  jury  was  blinded  as  to  the  real  issue.  By 
reason  of  this,  therefore,  defendant  failed  to 
receive  a  fair  and  impartial  trial." 

A  discussion  of  this  amazing  proposition  is  car- 
ried on  from  pages  96  to  113.  The  argument  pre- 
sented in  these  pages  in  Subdivision  III  by  coun- 
sel for  plaintiff  in  error  is  identical  in  language 
with  that  shown  in  Subdivision  XIV  of  Caminetti's 
brief,  at  pages  298  to  314.  The  argiunent  in  the 
Diggs  brief  is  a  perfect  duplication  of  that  in  the 
Caminetti  brief  as  to  language  and  citation  of  au- 
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thorities,  the  only  change  being  in  the  substitution 
of  the  names  of  the  parties  and  the  pages  of  the 
record  involved  in  the  rulings.  The  initial  language 
of  the  argument  in  each  brief  is: 

''The  whole  charge  to  the  jury  is  pregnant 
with  the  above  misconception  indulged  in  by  the 
trial  court. 

The  court  labored  under  the  impression  that 
the  defendant  was  charged  with  the  interstate 
transportation  of  the  w^oman  for  the  purpose 
of  'debauchery'.  The  prosecution  also  mis- 
conceived the  nature  of  the  issue." 

The  trial  judge  in  the  present  case,  as  in  the 
Caminetti  case  directly  called  the  attention  of  the 
jurors  to  the  language  of  the  indictment  and  to  the 
language  of  the  statute  under  which  the  indict- 
ment had  been  found.  We  feel  that  the  argument 
thus  identically  urged  in  both  briefs  may  be  met 
by  us  without  duplication  of  our  work  and  that  of 
this  court.  In  our  judgment  the  position  of  coun- 
sel in  this  regard  has  been  adequately  met  in 
Subdivision  XV  of  our  brief  in  the  Caminetti 
case  at  pages  204  to  212. 

The  charge  of  Judge  Van  Fleet  referring  to  the 
several  counts  of  the  indictment  is  shown  at  pages 
371-377.  In  that  portion  of  the  charge,  Judge  Van 
Fleet  defines  the  several  terms  "concubine",  "mis- 
tress", "debauchery",  and  their  relation  to  the 
immoral  purposes  or  practices  denounced  by  the 
statute. 

At  pages  207-209  we  showed  by  definitions  from 
standard  lexicographers  that  the  terms,  as  defined 
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hy  Judge   Van   Fleet,   were   correctly   defined   by 
him. 

At  page  209  of  our  brief  we  quoted  the  language 
of  Mr.  Justice  Harlan,  shown  in  the  case  of  United 
States  V.  Bitty,  208  U.  S.  393-403;  52  Law  Ed.  547. 

We  ask  attention  to  a  portion  of  the  quotation 

from  that  opinion  shown  at  pages  209-210  of  our 

brief : 

''We  must  hold  that  Congress  intended  by  the 
words  'for  miy  other  immoral  purpose'  to  in- 
clude the  case  of  any  one  who  imported  into  the 
United  States  an  alien  ivoman  that  she  might 
live  with  him  as  his  concubine.  The  statute 
in  question,  it  must  be  remembered,  was  in- 
tended to  keep  out  of  this  country  immigrants 
whose  permanent  residence  here  would  not  be 
desirable,  or  for  the  common  good,  and  we  can- 
not suppose  either  that  Congress  intended  to 
exempt  from  the  operation  of  the  statute,  the 
importation  of  an  alien  woman  hrought  here 
that  she  might  live  in  a  state  of  concubinage 
with  the  man  importing  her,  or  that  it  did  not 
regard  such  an  importation  as  being  for  an 
immoral  purpose." 

At  page  210  of  our  brief  in  the  Caminetti  case 
we  asked  attention  to  the  following  language  used 
by  District  Judge  Foster  of  the  Eastern  District 
of  Louisiana,  in  the  case  of  United  States  v.  Flas- 
boller,  205  Fed.  1007: 

"The  indictment  sets  out  that  the  woman  was 
persuaded  to  go  from  one  state  to  another  for 
the  purpose  of  engaging  in  illicit  intercourse, 
cohabitation  and  concubinage  with  accused.  Cer- 
tainly  illicit  cohabitation  and  concubinage  are 
immoral  acts  analogous  tvith  prostitution,  and 
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come  tvell  within  the  letter  of  the  statute. 
*  *  *  In  my  opinion  the  case  is  on  all  fours 
with  that  of  the  United  States  v.  Bitty,  208 
U.  S.  293,  and  interpretation  of  the  statute  must 
he  controlled  by  that  decision/^ 

The  position  of  counsel  in  regard  to  this  question 
in  the  present  case,  in  our  judgment,  is  fully  met  by 
the  argument  advanced  b}^  us  in  our  former  brief. 

In  this  case,  as  in  that,  suggestion  is  made  that 
the  author  of  the  White  Slave  Traffic  Act  had,  in 
a  report  submitted  to  Congress,  suggested  that  the 
case  of  Bitty  v.  United  States  had  no  bearing  on 
the  question  here  before  the  court. 

This  suggestion  of  counsel  may  be  well  met  by 
the  language  of  Mr.  Justice  Harlan  in  the  Bitty 
case  itself. 

"T/ie  intention  of  the  Legislature  is  to  be 
collected  from  the  ivords  they  employ.  *  *  * 
The  case  must  be  a  strong  one  indeed  which 
would  justify  a  court  in  departing  from,  the 
plain  meaning  of  words,  especially  in  a  penal 
act  in  search  of  an  intention  tvhich  the  tvords 
themselves  did  not  suggest."  (See  the  opinion 
of  Justice  Harlan  set  out  in  our  Caminetti 
brief  at  pages  61  and  66.) 

A  further  answer  is  furnished  in  the  language  of 
Circuit  Judge  Baker,  speaking  for  the  IJ.  S.  Cir- 
cuit Court  of  Appeals  for  the  7th  Circuit,  during 
the  January  session  of  1914,  in  the  case  of  the  noto- 
rious Jack  Johnson.  The  case  is  reported  as  John 
Arthur  Johnson  v.  United  States  of  America.  The 
opinion  in  this  case  is  set  out  in  our  Caminetti  brief 
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at  pages  66  et  seq.    At  page  69  of  our  brief  appears 
this  language  quoted  from  that  opinion: 

''Against  upholding  the  conviction  on  the  sex- 
ual intercourse  counts  defendant's  first  insist- 
ence is  that  the  intention  of  Congress  was  other- 
tvise.  By  noting  current  history  we  msiy  be 
aware  that  the  act,  when  applied  to  merely  un- 
lawful sexual  intercourse,  has  been  used  as  an 
instrument  for  blackmail  or  other  oppressions; 
but  tJuit  lias  nothing  to  do  with  a  judicial  as- 
certainment of  the  meaning  and  constitution- 
ality of  the  act  tvhen  it  was  adopted.  Reference 
is  made  to  public  debates  as  indicative  of  the 
author's  intent.  But  the  writer  of  a  bill  may 
explain  his  purpose  to  fellow  members  and  they 
may  vote  for  it  solely  because  in  their  judgment 
it  has  a  tvider  or  narrower  scope  than  he  states. 
This  is  one  of  the  considerations  that  ages  ago 
led  to  the  universal  canon  of  interpretation, 
that  in  the  absence  of  ambiguity  apparent  upon 
the  face  of  a  document  extraneous  references 
are  not  permissible  and  the  meaning  is  to  be 
gathered  exclusively  from  the  text  tvith  the 
words  taken  in  their  ordinary  and  usual  mean- 
ings." 

For  the  purpose  of  sustaining  their  view  as  to  the 
proper  construction  of  the  act  counsel  for  plaintiff 
in  error  in  this  case,  as  in  the  Caminetti  case,  rel}^ 
on  certain  language  found  at  pages  6  and  7  of  Re- 
port No.  47  on  White  Slave  Traffic,  filed  December 
21,  1909,  at  the  second  session  of  the  61st  Congress. 
The  language  is  as  follows: 

"Section  3  of  the  Act  of  February  20,  1907 
(Immigration  Act)  has  received  the  considera- 
tion of  the  Supreme  Court  in  two  cases. 

In  the  first  case,  that  of  the  United  States  v. 
John  Bitty  (208  U.  S.  393)  the  Supreme  Court 
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held  that  a  foreign  woman  being  brought  to 
the  United  States  as  the  personal  private  mis- 
tress of  a  man  living  here,  was  being  imported 
'for  other  immoral  purposes',  and  that  there- 
after the  importer  was  subject  to  the  penalty 
of  the  statute  and  the  woman  to  deportation. 

TJiis  decision  is  not  pertinent  to  the  phase 
of  the  subject  under  discussion  and  is  mentioned 
only  in  passing." 

What  was  the  particular  phase  of  the  subject 
covered  by  the  act  which  was  then  under  discussion. 
Some  enlightenment  on  this  subject  may  be  had 
from  Part  2  of  Report  No.  47,  being  the  report  of 
the  minority  of  the  committee  opposing  the  enact- 
ment of  the  proposed  law.  The  report  of  that  mi- 
nority of  the  committee  is  signed  by  W.  C.  Adam- 
son,  William  Richardson  and  C.  L.  Bartlett,  and 
styled  "Views  of  the  Minority". 

At  page  3  of  the  minority  report  we  find  the  fol- 
lowing : 

"Our  chief  objection  to  the  bill  is  that  under 
the  exclusive  authorit}^  that  the  Congress  has 
under  the  Commerce  Clause  of  the  Constitu- 
tion to  regulate,  direct  and  control  commerce 
among  the  states  and  foreig*n  nations,  that  in- 
cidentally or  othermse.  Congress  cannot,  in  the 
exercise  of  police  poiver,  pnnish  citizens  of  the 
state  for  violating  a  federal  statute  made  under 
the  pretense  of  regulating  commerce  and  sup- 
pressing evils,  which  in  the  strictest  and  most 
literal  sense,  along  with  the  health,  peace  and 
order,  is  an  affair  that  belongs  to  the  states  and 
the  federal  government  never  has  and  never 
can,  under  otin  existing  federal  system,  lawfully 
claim  or  exercise  such  poiver,  except  in  the 
District  of  Columbia  and  the  territories.'' 
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The  objection  urged  in  this  language  was  the  pe- 
culiar phase  of  the  subject  under  discussion  with 
reference  to  which  the  majority  report  in  referring 
to  the  case  of  United  States  v.  Bitty,  said: 

''This  decision  is  not  pertinent  to  the  phase 
of  the  subject  under  discussion  and  is  men- 
tioned only  in  passing." 

The  majority  of  the  committee  entertained  the 
view  that  the  Bitty  case  determined  nothing  in  this 
controversy.  We  respectfully  submit  that  that 
judgment  must  give  way  and  fall  before  the  au- 
thoritative declarations  made  on  the  subject  by  the 
judicial  branch  of  the  government.  It  is  hardly 
proper  that  on  such  fractional  legislative  authority 
we  should  be  expected  to  overrule  the  decisions  of 
the  various  federal  courts  that  have  passed  upon 
this  question. 


VI. 

There  Is  No  Merit  in  the  Claim  of  Undue  Probative  lm= 
portance  Alleged  by  the  Counsel  for  Plaintiff  in  Error 
to  Have  Been  Attached  by  the  Trial  Court  and  Coun= 
sel  for  the  Government  in  the  Matter  of  the  Blood= 
Stained  Sheet. 

At  pages  114  to  137  of  their  argument  they  argue 
the  proposition  thus  stated  in  Section  4  of  their 
brief  in  this  language: 

*'The  undue  probative  importance  placed  by 
the  prosecution  and  the  trial  judge  upon  the 
blood-stained  sheet  taken  from  the  Reno  cot- 
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tage  distorted  and  influenced  tlie  minds  of  tlie 
jury  to  such  an  extent  as  to  deprive  defendant 
of  a  fair  and  impartial  trial  and  also  con- 
stituted gross  misconduct  on  the  part  of  the 
jjrosecuting  attorneys  and  the  trial  judge." 

This  matter,  discussed  with  seeming  seriousness, 
has  taken  unto  itself  an  argumentative  value  or 
volmiie  of  twenty-four  pages  of  print.  We  fear 
that  we  might  deserve,  if  not  invite,  a  real  rebuke 
for  real  misconduct  if  we  should  pursue  counsel  for 
plaintiff  in  error  through  the  twenty-four  pages  of 
print  devoted  to  this  subject.  Life  is  too  short,— 
the  labor  of  the  judges  of  this  court  too  arduous 
for  us  thus  to  offend. 

At  page  134  counsel  say : 

"Although  the  record  is  silent,  nevertheless 
to  be  charitable  to  the  presecuting  attorne3's" 
(small  favors  thankfully  received)  "it  un- 
doubtedly was  the  intention  of  the  prosecution 
to  prove  a  seduced  virgin.  But  when  the  vic- 
tim testified  to  the  facts,  the  result  was  disas- 
trous. The  damage,  however,  was  done,  and  the 
prosecution  could  not  then  undo  the  gross 
error. ' ' 

Poor  little  Lola  Norris,  according  to  her  unc(m- 
tradicted  story,  became  a  ''seduced  virgin"  only 
when  Diggs  had  finally  and  firmly  placed  her  in  the 
embrace  of  the  persistent  Caminetti  after  months 
of  endeavor  and  pursuit. 

The  charges  of  misconduct  of  counsel  and  court 
in  the  attachment  by  them  of  undue  probative  im- 
portance to  the  bloody  sheet  must  fall  for  lack  of 
any  real  worth. 
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VII. 

The  Charge  of  Misconduct  of  Counsel  During  Opening  and 
Closing  Arguments  is  Warranted  Neither  in  Fact  Nor 
in  Law. 

At  pages  138  to  181  of  Subdivision  V  of  their  ar- 
gument, counsel  for  plaintiff  in  error  urge  that  the 
counsel  for  the  government  were  guilty  of  miscon- 
duct in  making  their  opening  and  closing  argu- 
ments. The  government  counsel  afforded  no  just 
ground  for  this  claim  of  misconduct  so  vehemently 
urged  during  the  trial  and  here  advanced  with  such 
volmne  of  words. 

A  similar  argument  was  advanced  in  Subdivision 
VI  of  the  Caminetti  brief,  covering  pages  207  to 
248.  The  argument  here  is  not  absolutely  identical 
in  language.  The  argument  here  covers  fortj^-four 
pages,  while  the  other  covers  only  forty-two.  The 
authorities  cited  and  relied  on  in  both  cases  are 
largely  the  same. 

At  pages  142-3  of  the  Diggs  brief  counsel  cite 
twenty  cases  of  identical  title  in  identical  order  as 
the  same  twenty  are  shown  at  page  213  of  the  Cami- 
netti brief.  The  symmetry  of  presentation  is  so 
excellently  executed  that  two  incorrect  citations  of 
the  Caminetti  brief  are  duplicated  in  the  Diggs  case, 
the  cases  being  Collins  v.  State,  cited  as  being  in 
145  S.  W.  1065,  whereas  no  case  of  that  title  is  re- 
ported in  145  S.  W.  The  case  referred  to  is  in  148 
S.  W.  1065.  The  other  of  the  two  cases  being 
People  V.  Burke,  145  Pac.  1065,  a  volume  not  yet 
published,  the  current  volume  number  being  143. 
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The  general  subject  of  misconduct  of  counsel  was 
discussed  by  us  in  the  Caminetti  case  at  pages  149- 
195.  Much  of  the  argument  of  counsel  for  defend- 
ants is  directed  not  only  at  the  openly  claimed  and 
much  reiterated  charge  of  misconduct  of  counsel, 
but  also  at  the  insinuated  unfairness,  impartiality, 
bias  and  prejudice  of  the  trial  judge.  The  claim  is 
not  warranted, — either  in  the  case  of  the  court  or  of 
counsel. 

In  our  Caminetti  brief  we  have  cited  many  cases 
showing  the  absolute  unworth  of  the  pretense  liere 
made  that  defendants  in  these  cases  were  victims 
of  prejudicial  error  at  the  hands  of  government 
counsel  or  of  the  court.  Wliatever  was  referred  to 
by  counsel  in  the  arguments,  opening  and  closing, 
as  facts  or  logical  inferences  from  the  testimony, 
had  absolute  foundation  in  the  record.  Whatever 
was  urged  upon  the  jury  to  influence  their  action  or 
secure  a  verdict  was  within  the  legitimate  range  of 
argument  or  suggestion.  In  this  connection  see 
cases  cited  by  us  at  pages  176-185  of  our  Caminetti 
brief  and  also  the  argument  and  authority  sub- 
mitted by  us  at  pages  188-195  of  that  same  brief. 

IF  THERE  WERE  ANT  mSCONDUCT  OR  REFERENCE  TO  EX- 
TRANEOUS  MATTER  IN  THE  STATEMENT  OF  COUNSEL, 
THE  MATTER  IS  NOT  IN  SUCH  SHAPE  AS  TO  BE  OPEN 
TO   REVIEW   HERE. 

As  to  the  facts  warranting  the  verdicts  against 
these  two  co-conspirators  in  the  degradation  and 
ruin  of  these  two  girls  who  stood  at  the  threshold 
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of  womanliood,  no  scintilla  of  doubt  could  abide  in 
the  mind  of  any  sane  juror  of  average  intelligence, 
after  hearing  the  testimony  of  the  two  girls  and  the 
many  other  witnesses  who  corroborated  their  testi- 
mony. 

In  this  connection  we  again  ask  attention  to  the 
language  of  Judge  Van  Fleet  in  his  charge  showni  at 
pages  382-3  of  the  record : 

''While,  as  I  have  stated,  it  is  the  duty  of 
the  Court  to  declare  the  law,  and  that  of  the 
jury  to  be  governed  by  it  in  their  consideration 
of  the  evidence,  it  is,  on  the  other  hand,  the 
province  and  right  of  the  jury  to  pass  upon 
the  facts  in  the  case  and  the  credibility  of  the 
witnesses.  With  those  functions  the  Court  has 
nothing  to  do,  other  than  to  endeavor  to  see 
that  only  proper  evidence  is  permitted  to  go 
before  the  jury  for  their  consideration;  and  it 
is  neither  the  province  nor  the  disposition  of 
the  Court  to  intentionally  interfere  with  that 
duty  of  the  jury.  If,  iherefone,  during  the 
progress  of  this  trial  you  Jiave  gathered  any 
impression  from  anything  which  the  Court  may 
have  uttered  in  your  presence,  as  to  the  vieivs 
or  judgment  of  the  Court  on  the  question  of  the 
defendant's  guilt  or  innocence,  or  as  to  the 
weight  of  any  evidence  or  the  credibility  of 
any  tvitness,  you  will  disregard  such  impression, 
should  it  not  accord  with  your  own  views,  and 
base  your  finding  upon  your  own  independent 
judgment  as  to  what  the  sum  of  the  evidence 
discloses;  and  when  I  refer  to  the  evidence  I 
refer  solely  to  such  evidence  as  has  been  finally 
permitted  to  go  in  and  remain  before  you  for 
your  consideration.  Any  evidence  that"^  during 
the  course  of  the  trial  has  been  primarily  ad- 
mitted in  evidence  and  thereafter  withdrawn 
is  out  of  the  case  for  any  purpose  for  your 
consideration.      And  in  this  connection,  as  re^ 
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quested  hi/  counsel  for  the  defendcmt  today  dur- 
ing an  incidental  argument^  I  shotdd  suggest 
to  you,  gentlemen,  that  the  statements  or  declar- 
ations of  counsel  made  at  the  bar  are  in  no  sense 
evidence  for  your  consideration.  You  are  to 
confine  your  consideration  alone  to  the  evidence 
that  has  been  admitted  before  you  from  the 
witness  stand  or  in  the  way  of  exhibits  or  other 
physical  evidence  which  may  have  gone  in 
before  you.'' 

In  the  same  spirit  of  confining  the  jurors  to  mat- 
ters properly  in  evidence  before  them,  the  court 
said  at  page  392: 

"Perhaps  I  should  again  admonish  you  that 
to  no  extent  must  you  permit  yourselves  to  be 
influenced  in  your  verdict  by  the  fact  that  this 
case  has  attracted  so  much  attention  and  given 
rise  to  so  much  controversy  in  the  public  press, 
the  halls  of  Congress,  and  among  the  people, 
prior  to  this  trial,  by  reason  of  certain  inci- 
dents arising  in  its  earlier  history.  Those  facts 
are  wholly  extraneous  to  your  inquiry  or  to 
mine,  and  we  have  nothing  whatsoever  to  do 
with  them.  They  in  no  way  affect  the  merits 
of  the  case,  and  you  should  be  careful  to  avoid 
permitting  any  feeling  of  bias  or  prejudice 
flowing  therefrom  to  find  reflection  in  your  ver- 
dict." 

Furthermore,  if  there  were  misconduct, — if  there 
were  prejudice, — if  there  were  action  by  the  court 
or  counsel  which,  if  properly  presented  to  an  ap- 
pellate tribunal,  might  in  any  possible  aspect  afford 
a  ground  for  reversal,  plaintiff  in  error  did  not 
lay  a  proper  foundation  for  presenting  such  ques- 
tion here  for  review  by  this  appellate  tribunal. 
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Judge  Van  Fleet,  as  we  have  seen  at  page  383, 
did,  as  requested  by  counsel,  charge  the  jury  as 
follows : 

"And  in  this  connection,  as  requested  by 
counsel  for  the  defendant  today  during  an  in- 
cidental argument,  I  should  suggest  to  you, 
gentlemen,  that  the  statements  or  declarations 
of  counsel  made  at  the  bar  are  in  no  sense  evi- 
dence for  your  con^sideration.  You  are  to  con- 
fine your  consideration  alone  to  the  evidence 
that  has  been  admitted  before  you  from  the 
witnesses  stand,  or  in  the  way  of  exhibits  or 
other  physical  evidence  which  may  have  gone 
in  before  you." 

If,  as  to  any  of  the  matters  relied  on  by  plaintiff 
in  error  as  constituting  misconduct  of  counsel  any 
other  or  further  instruction  or  warning  as  to  any 
such  matter  here  urged  as  misconduct  were  desired, 
the  time  to  secure  the  same  was  when,  at  the  close 
of  the  long  trial,  Judge  Van  Fleet  was  giving  the 
jury  his  final  instructions  to  govern  their  delibera- 
tions. No  such  request  was  preferred.  The  record 
shows  no  warning  suggested  in  the  guise  of  a  re- 
quested instruction  proposed  by  counsel.  In  the 
absence  of  such  request  and  an  exception  based  on 
the  refusal  of  such  request,  any  possible  claim  of 
prejudicial  misconduct  is  without  legal  foundation. 
The  rule  on  this  subject  was  quoted  by  us  from  12 
Cyc,  585,  at  page  161  of  our  former  brief,  as  fol- 
lows : 

"Improper  remarks  in  argument  by  the 
prosecuting  attorney,  although  prejudicial,  do 
not  justify  a  reversal  unless  the  court  has  been 
requested  to  instruct  the  jury  to  disregard  them 
and  has  refused  to  do  so.'' 
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Cases  sustaining  the  rule  thus  stated  in  Cyc.  are 
shown  at  pages  161  to  169  of  our  brief  in  the  Cami- 
netti  case.  We  respectfully  refer  the  court  to  that 
brief  for  a  fair  presentation  of  our  views.  In  our 
judgment  the  argument  there  made  adequately 
meets  the  contention  of  counsel  for  plaintiff  in 
error  in  this  case. 


VIII. 

Further  Charges  of  Misconduct  of  Counsel  Unwarranted. 

At  pages  182-195,  in  Subdivision  VI  of  their 
brief,  counsel  argue  the  question  thus  stated  on 
page  182: 

"Misconduct  of  counsel  for  the  prosecution 
during  the  trial,  permitted  and  condoned  hy 
the  trial  judge,  prejudiced  defendant  and  his 
case  to  such  an  etxent  with  the  jury  as  to  de- 
prive him  of  a  fair  and  impartial  trial." 

The  first  matter  of  serious  misconduct  charged 
to  counsel  for  the  government  and  said  to  have  been 
condoned  by  the  trial  judge,  is  the  bloody  sheet.  It 
must  be  that  its  alliterative  association  with  the 
bloody  shirt  of  the  days  following  our  Civil  War 
has  suggested  this  subject  as  a  means  of  stirring  up 
what  is  here  an  unnecessary  controversy. 

The  bloody  sheet  seems  to  counsel  much  more 
potent  in  argument  than  in  probative  value.  It  has 
received  all  the  treatment  at  our  hands  that  it  de- 
serves.   It  may  well  be  burned,  buried  or  otherwise 
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eliminated  from  any  possible  opportmiity  for  future 
use. 

Another  alleged  aggravated  offense  against  for- 
ensic discretion  and  propriety,  is  aimed  at  Mr. 
Matt  I.  Sullivan,  senior  counsel  for  the  govern- 
ment, at  page  189.  The  gentlemen  representing 
Mr.  Diggs  say: 

"Still  another  pure  specimen  of  sharp  prac- 
tice indulged  in  by  both  attorneys  representing 
the  United  States,  and  which  was  aggravated 
by  the  indulgence  of  the  trial  judge,  will  be 
found  at  pages  355  to  357  of  the  record.  The 
record  there  shows  the  following  proceedings 
took  place : 

Mr.  Sullivan.  Q.  Mr.  Diggs,  during  the 
course  of  this  trial  and  in  the  presence  of  the 
jury  here,  during  the  cross-examination  of  Miss 
Warrington,  did  you  not  repeatedly  suggest  to 
5^our  counsel  questions  to  be  propounded  to 
Miss  Warrington,  asking  her  if  she  did  not  at 
divers  times  have  intercourse  with  you"?" 

This  question,  in  our  judgment,  was  one  which 
legitimately  might  occur  to  any  counsel  conducting 
a  cross-examination  under  the  circumstances  shown 
by  the  record.  Certainly  a  defendant,  under  cases 
above  called  to  the  attention  of  the  court,  may  be 
treated  while  on  the  stand  in  the  same  way  as  any 
other  witness  whose  conduct  or  motives  may  be 
inquired  into  for  the  purpose  of  determining  his 
credibility  or  the  probative  value  of  his  testimony. 

As  a  matter  of  fact,  Diggs  had  prompted  the 
question  referred  to  by  counsel  in  the  question  that 
he  asked  of  Diggs  while  on  the  stand.  The  seeming 
reluctance  of  Diggs  to  make  any  statement  while 
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on  the  stand  as  to  his  intimate  relations  with  Marsha 
Warrington,  is  shown  at  page  354  of  the  record. 

He  was  asked: 

''Q.  And  did  you  and  Miss  Warrington 
there  have  sexual  intercourse? 

A.     I  would  rather  not  speak  of  the  relation 

*  *  *  I  would  rather  not  S]3eak  of  my  rela- 
tion with  Miss  Warrington." 

It  was  following  this  exhibition  of  simulated  re- 
luctance on  the  part  of  Diggs  that  counsel  asked 
the  question,  the  mere  asking  of  which  is  claimed  to 
constitute  misconduct  on  the  part  of  government 
counsel. 

When  testifying  to  the  actual  fact  whether  or 
not  he  had  prompted  his  counsel  to  ask  questions 
of  Marsha  Warrington  on  cross-examination,  he 
testified  as  follows: 

''Q.  Didn't  you  suggest  that  question  to 
your  counsel 'f 

A.  AVell,  I  suggested  that  to  my  counsel  a 
long  time  before  1  came  into  the  court  room 

*  *  *  that  suggestion  manj  have  been  made 
hy  me  during  the  cross-examination  of  Miss 
Warrington.  I  don't  remember.  I  won't  sa/y 
that  I  did  not  make  the  suggestion." 

If  it  be  the  fact,  as  admitted  b}^  Diggs,  that  he 
did  prompt  the  question, — if  it  be  the  fact,  as  it 
undoubtedly  is,  that  the  prompting  of  the  question 
was  manifest  to  the  eye  and  ear  of  those  who 
were  in  the  court  room,  it  is  perfectly  natural  that 
counsel  should  assume  in  testing  the  conduct  of  the 
defendant  as  a  witness  on  the  stand  that  he  had  a 
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right  to  show  that  his  seeming  reluctance  to  an- 
swer questions  when  on  cross-examination  as  to  his 
relationship  with  Marsha  Warrington  was  only 
affected,  when  as  a  matter  of  fact  he  had  tried  by 
his  own  suggestion  to  get  Marsha  Warrington,  his 
victim,  while  under  cross-examination,  at  his  in- 
stance, to  testify  to  the  identical  subject  matter  in- 
volved in  the  question  which  he  showed  a  reluctance 
to  answer. 

The  whole  case  showed  that  anything  like  a  sense 
of  delicacy  was  absolutely  foreign  to  the  nature  of 
Maury  I.  Diggs.  When  he  affected  a  reluctant 
hesitancy  to  disclosing  by  his  own  answer  the  actual 
relationship  between  him  and  this  young  woman,  he 
belied  his  whole  conduct  during  the  trial  and  his 
whole  history,  as  testified  to,  during  the  several 
months  preceding  the  Reno  trip.  His  very  illicit 
relationship  with  the  girl  was  the  argument  ad- 
vanced by  him  to  induce  her  to  make  the  trip  with 
himself  and  Caminetti. 

The  question  asked  by  counsel  cannot,  by  any  pos- 
sibility of  argument,  be  distorted  into  misconduct 
of  counsel  which  could  afford  a  ground  for  reversal 
of  the  judgment  here  under  attack. 

In  disposing  of  the  matter  at  the  time  the  trial 
judge  made  this  remark  as  shown  at  page  356 : 

''The  jury  will  understand  that  the  argument 
of  counsel,  arising  on  an  objection,  is  not  evi- 
dence in  the  case  and  is  not  to  be  considered  by 
the  jury  in  determining  the  issues  to  be  sub- 
mitted to  them." 
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As  we  have  shown,  the  court  during  his  charge, 
fully  covered  this  and  any  other  matters  which 
might  have  been  excepted  to  as  constituting  mis- 
conduct of  counsel.  This  subject  has  been  suffi- 
ciently discussed,  in  our  judgment,  in  the  preceding 
pages  and  in  our  brief  in  the  Caminetti  case. 


IX. 

The  Trial  Court  Committed  no  Error  in  Overruling  the 
Objection  to  the  Question  Asked  of  the  Witness  Diggs 
as  to  What  Was  Meant  by  the  Reno  Trip. 

At  pages  196  to  200  in  Subdivision  VII  of  their 
argument,  counsel  for  plaintiff  in  error  argue  the 
proposition  thus  stated: 

"The  trial  court  erred  in  compelling  the  de- 
fendant to  testify  to  certain  matters  wliich  are 
not  the  proper  subject  of  cross-examination." 

Counsel  apparently  misconceive  both  the  record 
and  the  law  with  reference  to  this  matter.  The  mat- 
ter here  involved  is  not  that  of  compelling  a  de- 
fendant standing  on  his  privilege  and  refusing  to 
incriminate  himself  to  give  an  answer  if  silent  on 
cross-examination.  There  was  neither  assertion  of 
his  privilege— if,  under  the  law,  he  had  any  such 
privilege  after  waiving  it  by  his  voluntarily  taking 
the  stand — nor  compulsory  action  by  the  trial  judge. 
The  record  as  quoted  by  counsel  at  pages  196-7 
shows  merely  an  objection  that  the  challenged  ques- 
tion was  not  cross-examination.     In  any  event,  in 
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no  aspect  of  the  case  could  the  action  of  the  court 
be  prejudicial  error.  Apparently  counsel  make  their 
bold  assertion  without  due  regard  to  the  matters 
shown  by  the  record.  Both  during  the  direct  ex- 
amination and  the  cross-examination,  without  ob- 
jection, did  Diggs  speak  of  the  Eeno  trip. 

Diggs  had  met  the  girls  and  had  a  long  confer- 
ence in  the  afternoon,  and  by  an  appointment,  a 
meeting  was  arranged  for  eight  o'clock  that  even- 
ing at  the  Saddle  Rock  restaurant.  At  page  342 
Diggs  testified : 

"  In  a  few  minutes,  a  little  after  eight  o  'clock, 
I  believe,  the  girls  showed  up.  *  *  *  While 
we  were  in  there  Miss  Warrington  came.  She 
did  not  have  her  grip.  *  *  *  I  called  a  mes- 
senger up  and  sent  him  for  the  grip.  *  *  * 
In  the  meantime  Mr.  Caminetti  showed  up  on 
the  scene.  He  was  prett}^  much  under  the  in- 
fluence of  liquor.  He  says,  'Well,  what's  doing?' 
I  said,  'Well,  I  am  going  and  the  girls  say  they 
are  going,  too/  He  says,  'Where  are  you 
going?'  I  said,  'I  don't  know.  Anything  to  get 
out  of  town  for  a  while/  He  said,  'Well,  I 
haven't  got  any  money.  I  will  go  down  town 
.  and  get  some.'  Which  he  did.  He  went  away 
and  went  down  town  and  got  some. 

(343)  /  got  the  full  information  of  all  the 
trains  and  also  the  cost  of  transportation  he- 
tween  different  places  from  Sacramento  to  vari- 
ous positions. 

(344)  The  next  train  leaving  town  was 
10:45,  the  easthound  train,  and  tve  all  agreed  to 
catch  that  train.  I  called  Mr.  Caminetti  up  on 
the  telephone  again — in  the  meantime  he  was 
down  to  O'Brien's  saloon.  He  had  left  in  the 
meantime  and  gone  down  town  to  get  some 
money.     He  said  he  was  going  do^\ai  to  Joe 
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O'Brien's  to  cash  a  check.  I  telephoned  to 
him  down  there  and  I  got  hold  of  him  or  left 
word  for  him.  *  *  *  7  toM  liim,  I  left 
word  we  were  going  to  catch  the  10:45  train. 
He  didn't  show  up  for  that  train.  Miss  War- 
rington and  I  went  over  to  the  depot.  When 
the  train  got  ready  to  go  I  thoroughly  made  up 
my  mind  *  *  *  that  I  didn't  care  w^ho 
went  or  who  was  ready  to  go  or  anything  else. 
If  the  crowd  w^asn't  ready  to  go  I  w^as  going 
along.  I  was  going  to  get  out  of  town.  Mr. 
Caminetti  did  not  appear.  *  *  *  Miss  War- 
rington walked  over  to  the  Southern  Pacific 
station  with  me  and  the  train  stopped.  We 
w^ere  contemplating  about  taking  it.  *  *  * 
I  was  contemplating  in  my  own  mind  whether 
to  take  the  train  or  not.  *  *  *  Then  we 
went  back  to  the  restaurant. 

(345)  Before  w^e  w^ent  to  the  restaurant  w^e 
sat  in  a  little  carhouse  and  waited  a  few  min- 
utes and  thought  that  Mr.  Caminetti  might 
come  along." 

The  10 :45  train  was  an  eastbound  train  which 
passed  Reno. 

All  the  testimony  above  elicited  from  Biggs  in 

connection  with  taking  the  eastbound  train  was  on 

direct  examination.     On  cross-examination,  without 

objection,  he  testified  as  follows: 

(347)  ''I  met  Miss  Warrington  and  Miss 
Norris  frequently  the  first  week  immediately 
preceding  our  trip  to  Reno/' 

At  page  348,  likewise  without  objection,  he  said: 

''We  left  for  Reno  two  tveeks  after  meeting 
her  on  the  levee." 

This  meeting  on  the  levee  was  the  one  at  which 
he  first  discussed  with  Marsha  Warrington  the  de- 
sirability of  leaving  Sacramento. 
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At  page  16,  referring  to  a  discussion  with  Marsha 
Warrington,  he  said: 

"/  believe  that  was  one  week  hefor^e  tve  left 
for  Feno  on  a  Sunday  night /^ 

(352)  "They  knew  during  the  time  we  were 
discussing  our  contemplated  departure  from 
Sacraynento  that  Mr.  Caminetti  was  a  married 
man  living  with  his  wife  and  had  two  children, 
the  j^oungest  one  about  three  weeks  old." 

At  page  357  Diggs  further  testified  without  ob- 
jection: 

'"''That  night  we  went  to  Reno.  Miss  War- 
rington, Miss  N orris  and  I  left  tJie  Saddle  Rock 
restaurant  about  10  or  10:20.  The  first  train 
going  out  for  Reno  was  10:45,  tvhich  we  in- 
tended to  take  had  Mr.  Caminetti  he  en  there. 
*  *  *  /  kncAV  the  10:45  was  an  eastern  train 
hut  I  didn't  know  whether  it  tvent  to  Denver, 
Salt  Lake,  or  where  it  went,  but  /  intended  to 
take  it  anyivay.  Caminetti  didn't  show  up  in 
time  for  that  train.  We  went  back  to  the  res- 
taurant. I  met  him  just  as  we  were  coming  out 
of  the  restaurant  the  last  time  that  night.  He 
gave  Miss  Norris  some  money,  I  don't  know 
how  much.  I  believe  she  was  in  the  restaurant 
when  he  gave  it  to  her — in  the  Saddle  Eock 
restaurant — and  after  meeting  Mr.  Caminetti 
the  four  of  us  proceeded  to  the  train,'' 

After  all  this  testimony  had  been  given  by  Diggs 
in  response  to  questions  of  his  own  counsel  and  on 
cross-examination,  without  any  objection  by  his 
counsel,  this  question  was  asked: 

(358)  "Q.  In  your  testimony  you  have  re- 
ferred repeatedly  to  conversations  and  confer- 
ences that  took  place  before  the  Reno  trip. 
Now,  what  did  you  understand  or  mean  by  the 
Reno  trip?" 
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His  answer  to  that  question  was: 

''A.    It   is   perfectly    evident   what    trip   it 
was." 

In  view  of  this  condition  of  the  record,  it  is  amaz- 
ing that  the  counsel  for  this  very  defendant  witness 
should  take  the  position  that  the  harmless  ques- 
tion asked  as  just  above  shown  was  not  j)roper  cross- 
examination  or  that  any  claim  of  error  could  be 
based  on  the  ruling  of  the  trial  court  allowing  it. 
Yet,  at  page  197,  counsel  say  the  defendant  in  his 
direct  examination  had  not  testified  to  amy  mutter 
in  relation  to  the  alleged  trip  to  Reno. 

It  would  be  well  for  counsel,  in  making  a  state- 
ment as  boldly  as  that,  to  have  spoken  with  better 
knowledge  of  the  record. 


X. 

The  Court  Committed  no  Error  in  Curtailing  and  Limiting 
the  Examination  of  the  Jurors. 

At  pages  201-210  defendant's  counsel  argue  the 
proposition  thus  stated: 

"Defendant  was  entitled  to  an  examination 
of  the  talesmen  which  would  have  permitted 
intelligent  use  of  his  peremptory  challenges. 
The  denial  of  such  right  by  the  trial  court  in 
this  case  constitutes  reversible  error,  defendant 
having  thereby  been  deprived  of  a  fair  and  im- 
partial trial." 

The  criticism  of  the  rulings  of  the  trial  judge  in 
the  matter  of  the  examination  of  jurors  is  as  un- 
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warranted  as  the  covert  attack  on  tlie  fairness  and 
impartialit}^  of  the  trial  judge  made  in  connection 
therewith. 

The  opening  sentence  of  the  argument  on  this 
proposition  is  as  follows: 

"Under  separate  assignments  of  error  in  this 
brief,  we  show  misconceptions  of  the  case  in- 
dulged by  the  trial  court." 

At  page  205  counsel  say  further: 

'^Counsel  tuell  knew  that  the  evidence  would 
disclose  gross  immoral  conduct  of  the  defend- 
ant, hut  that  such  conduct  ivould  not  amount 
to  an  infraction  of  the  statute  under  which  the 
defendant  had  been  indicted.  Defendant  in 
such  case  w^as  entitled  to  be  tried  b}"  a  jury  com- 
posed of  men  broad-minded  enough  to  perceive 
the  distinction." 

The  evident  purpose  of  counsel  in  the  examina- 
tion of  the  jurors  was  to  develop  in  their  minds  the 
feeling  entertained  by  counsel  as  to  the  supposed 
misconceptions  on  the  part  of  the  court  of  the  law^ 
involved  in  the  case  on  trial.  The  attitude  of  the 
judge  towards  a  proper  examination  for  the  pur- 
pose of  testing  the  mind  of  the  juror  Bloch  is  shown 
by  the  language  quoted  by  counsel  at  page  203 : 

''You  can  ask  the  juror  if  he  Avill  obey  the 
instructions  of  the  court  and  abide  by  the  evi- 
dence. In  other  words,  if  there  are  any  ele- 
ments in  his  mind  that  tvould  preclude  him 
from  answering  the  question  to  that  effect,  you 
may  ascertain  that." 

Of  course  the  record  does  not  purport  to  give  all 
the  questions  asked  and  answered  in  the  case  of 
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Juror  Blocli  or  in  the  case  of  any  other  of  the  jur- 
ors. The  fullest  latitude  was  allowed  during  the 
examination  of  the  jurors  for  the  purpose  of  es- 
tablishing whether  or  not  any  bias  or  prejudice 
existed  which  would  prevent  their  giving  to  the  de- 
fendant a  fair  trial.  The  refusal  to  allow  the  ques- 
tion quoted  at  page  204  was  evidently  justified  on 
the  ground  stated  on  the  same  page: 

^^We  submit  that  he  has  already  answered 
that  substantially. 

The  Court.  Yes,  he  has.  I  do  not  see  the 
necessity  of  repeating  things  of  that  kind.  It 
does  not  add  anything  to  it.  The  jurors  are  in- 
telligent men  and  they  ordinarily  mean  what  is 
imported  by  their  answ:er.  He  has  already  told 
you  that  the  woidd  obey  the  instnictions  of  the 
Court  and  would  be  governed  by  the  evidence 
in  the  case.    Refrain  from  repetition." 

The  authorities  cited  by  counsel  to  support  their 
position  afford  no  warrant  for  the  criticism  of  the 
action  of  the  trial  judge  in  limiting  the  extent  of 
the  examination  for  the  purpose  of  interposing  per- 
emptory challenges.  The  case  of  State  v.  Steeves, 
is  in  no  w^ay  pertinent  to  the  matter  here  under  con- 
sideration. 

The  third  syllabus  is  as  follows: 

''The  separate  trial  of  a  defendant  jointly 
indicted  for  murder  on  the  theory  that  he  was 
an  accessory  before  the  fact,  his  co-defendant 
having  been  convicted,  it  is  error  to  permit 
him  to  interrogate  jurors  as  to  their  opinion 
of  his  co-defendant's  guilt  so  as  to  enable  him 
to  intelligently  use  his  peremptory  challange." 
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This  language  indicates  tlie  closest  connection  the 
Steeves  case  lias  with  the  Diggs  case. 

No  question  of  that  character  is  presented  here, 
and  that  is  the  only  ruling  in  the  case  which  seems 
to  have  any  bearing  at  all  on  the  matter  herein  dis- 
cussed. 

In  speaking  of  the  examination  of  talesmen  for 
the  purpose  of  peremptory  challenge,  24  Cyc,  339, 
the  authority  quoted  by  counsel  says: 

"T/?e  nature  and  extent  of  tJiis  examination 
must  'be  left  largely  to  the  Mscretioyi  of  the  trial 
court,  which  will  not  he  interfered  tvith  unless 
clearly  abused." 

In  the  case  of  the  juror  Woolse,y  to  whom  counsel 
desired  to  put  questions  which  had  been  asked  of  the 
juror  Porcher,  the  court  evidently  acted  wdthin  the 
proper  range  of  its  discretion.  In  the  case  of  jurors 
Porcher  and  Woolsey,  very  full  examination  had 
been  allowed  in  the  regular  course  when  the  names 
of  the  jurors  were  first  regularly  called  for  exami- 
nation individually.  Some  time  after  the  conclu- 
sion of  the  examination  of  Porcher,  defendant's 
counsel  asked  liberty  of  the  court  to  ask  a  question 
which  had  not  been  asked  during  the  regular  ex- 
amination of  that  juror.  In  the  case  of  Porcher 
the  court  allowed  the  question.  The  examination 
of  the  jurors,  as  we  have  said,  occupied  a  great 
deal  of  the  time  of  the  court  and  counsel.  Long 
after  the  examination  of  the  juror  Woolsey,  Avhich 
had  been  very  full  and  which  had  been  completed, 
defendant's  counsel  sought  to  reopen  his  examina- 
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tioii  for  the  purpose  of  asking  the  same  questions 
that  had  been  asked  of  the  witness  Porcher  with 
reference  to  former  service  as  a  juror  within  the 
district  within  a  year.  Counsel  claim  that  they 
should  have  been  allowed  to  reopen  the  examination 
of  Woolsey  on  the  ground  that  the  court  had  already 
allowed  them  to  reopen  the  examination  of  the  wit- 
ness Porcher.  Similarly  they  might  have  requested 
the  court  to  reopen  the  examination  of  every  one 
of  the  thirty-six  jurors  who  had  been  examined 
before  the  jury  was  finally  completed.  In  each  case 
they  were  allowed  to  complete  their  examination  of. 
an  individual  juror  before  taking  up  the  examina- 
tion of  any  other  juror  whose  qualifications  were  to 
be'  passed  on.  The  matter  of  reopening  at  the  mere 
caprice  of  the  defendant  the  completed  examination 
of  a  juror  is  a  matter  which  certainly  must  be 
within  the  control  of  the  judicial  discretion.  In  this 
case  there  appears  to  have  been  no  abuse  of  such 
discretion.  If  counsel  desired  to  urge  the  objection 
that  the  juror  Woolsey  had  served  as  a  trial  juror 
within  a  year,  the  time  for  him  to  do  it  was  when 
Woolsey  was  under  examination  for  the  purpose  of 
determining  whether  defendant  could  exercise 
either  a  challenge  for  cause  or  a  peremptory  chal- 
lenge. Having  failed  at  the  proper  time  to  urge 
the  objection  they  should  not  be  allowed  to  claim 
that  the  court  exceeded  its  judicial  discretion  in 
refusing  to  reopen  the  examination. 
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XI. 

The  Trial  Court  Committed  no  Error  in  Refusing  the 
Requested  Instruction  as  to  Influence  Exerted  on 
Marsha  Warrington  or  Immunity  Promised. 

In  Subdivision  IX  of  their  brief,  at  pages  211- 
212,  counsel  for  plaintiff  in  error  argue  that  the 
trial  court  committed  error  in  refusing  an  instruc- 
tion set  out  by  them  at  page  211.  By  the  proposed 
instruction  the  jury  were  directed,  in  weighing  the 
testimony  of  Marsha  Warrington,  to  consider 
whether  she  might  be  under  the  influence  of  any 
persons  or  under  promise  of  immunity.  The  in- 
struction was  not  proper  or  pertinent  to  any  issue 
based  on  the  testimony.  Counsel  for  Diggs  point 
to  no  testimony  in  the  record  supporting  any  claim 
of  improper  influence  or  promised  immunity.  The 
testimony  of  the  record  conclusively  establishes  the 
contrary.  See  testimony  of  Marsha  Warrington  set 
out  at  page  255  of  the  record. 


XII. 

No  Error  Was  Committed  by  the  Court  in  the  Refusal  of 
Requested  Instructions — That  Suspicion  Was  Not 
Proof — and  That  the  Rule  in  Criminal  Cases  Differed 
From  the  Rule  in  Civil  Cases. 

At  page  213  plaintiff  in  error,  through  his  coun- 
sel, claims  that  the  refusal  to  give  two  requested 
instructions  shown  on  that  page  was  error. 
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The  first  recites  that  suspicion  is  not  proof  and 
that  guilt  must  be  established  beyond  reasonable 
doubt.  The  other  calls  attention  to  the  distinction 
between  civil  and  criminal  cases  as  to  proof  by 
mere  preponderance  or  beyond  reasonable  doubt. 
The  court  had  no  occasion  to  instruct  as  to  civil 
cases.  The  rule  as  to  criminal  cases  was  fully  and 
correctly  stated  in  the  charge  and  with  extreme 
regard  to  the  defendant's  rights. 


XIII. 

The  Court  Committed  no  Error  in  Refusing  Instructions 
Quoted  Under  Points  XI  and  XII  of  Defendant's  Brief 
at  Pages  215  to  242. 

These  two  subdivisions  of  their  argument  relate 
entirely  to  instructions  therein  set  out  and  the 
alleged  error  of  the  court  in  their  refusal. 

The  instructions  set  out  in  Subdivision  XI  at 
pages  215  to  219  refer  to  the  rule  proper  to  be 
stated  in  cases  of  circumstantial  evidence  and  the 
rule  proper  to  be  stated  to  a  jury  on  the  subject  of 
reasonable  doubt.  The  proper  instructions  were 
given  by  tlie  judge  as  to  both  of  these  matters.  See 
the  portion  of  the  charge  in  the  record  at  pages  380 
to  382. 

The  discussion  by  the  defendant's  counsel  in  Sub- 
division XII  of  their  brief  refers  to  the  refusal  of 
requested  instructions  on  the  subject  of  the  specific 
intent  denounced  by  the  White  Slave  Traffic  Act. 
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The  matter  of  specific  intent  denounced  by  the 
statute  was  clearly  and  fully  called  to  the  attention 
of  the  jurors  by  the  trial  judge.  The  portion  of 
his  charge  bearing  on  this  question  is  shown  at 
pages  371,  372,  374,  375,  378  and  379.  That  portion 
of  his  charge  has  been  set  out  in  the  preceding  pages 
of  this  brief.  The  instructions  shown  in  this  sub- 
division of  their  argument  were  based  largely  on 
the  erroneous  views  of  defendant's  counsel  as  to 
the  true  intent  and  meaning  of  the  Wliite  Slave 
Traffic  Act  and  in  consequence  were  erroneous  and 
improper. 

One  instruction  as  shown  at  pages  225-226  of 
their  brief  may  be  taken  as  an  exemplar  of  the 
vice  found  in  their  requested  instructions,  the  re- 
fusal of  which  is  relied  on  here  as  error: 

"Before  you  can  convict  the  defendant  of 
the  crime  charged  in  the  indictm.ent,  you  must 
find  that  at  the  time  he  did  the  acts  alleged  in 
said  indictment,  if  you  find  beyond  all  reason- 
able doubt  that  he  did  them,  that  there  existed 
in  his  mind  the  purpose  and  intent  that  the 
said  Marsha  Warrington  should  become  the 
mistress  and  concubine  of  the  said  defendant; 
in  other  words,  you  must  find  l)eyond  all  rea- 
sonable doubt  not  merely  the  purpose  of  having 
sexual  intercourse  with  her,  but  the  purpose  of 
creating  the  relation  between  himself  and  the 
said  Marsha  Warrington,  of  con cKhinagc,  which 
is  a  natural  marriage,  as  contradistinguished 
from  a  legal  or  civil  marriage,  and  for  the  ])ur- 
pose  of  having  an  habitual  and  continuous  illicit 
cohabitation  with  her,  and  unless  you  find  such 
purpose  and  intent  actuallj^  existing  in  his 
mind  at  the  time  of  the  alleged  commission  of 
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the  acts  alleged  in  the  indictment,  you  must  find 
a  verdict  of  acquittal." 

The  instruction  quoted  shows  that  among  other 
delusions  entertained  by  the  counsel  for  plaintiff  in 
error  one  was  that  concuhinage  tvas  a  sort  of  mar- 
riage. It  is  hardly  necessary  to  argue  to  this  court 
that  the  views  entertained  by  counsel  in  this  regard 
find  no  recognition  in  the  law  of  marriage  as  rec- 
ognized and  administered  in  the  courts  of  the 
United  States.  Concubinage  is  certainly  not  mar- 
riage and  especially  not  in  the  case  of  men  with 
wives  and  children  still  living,  from  whom  their 
relations  have  never  by  any  proper  action  been 
severed.  The  ancient  doctrine  that  a  man  might 
procreate  children  'by  a  woman  not  his  wife,  who 
would  not  be  regarded  as  bastards  but  still  could 
not  inherit  from  him,  has  never  been  recognized  as 
part  of  the  American  law  of  marriage. 

An  examination  of  each  of  the  other  instructions 
set  out  in  this  section  of  their  brief  will  show  that 
whatever  was  proper  in  them  to  be  given  to  the 
jury  for  their  guidance  as  law,  was  clearly,  cor- 
rectly and  fully  stated  by  the  trial  judge  in  his 
charge.  We  will  not  prolong  this  arg-ument  by 
reciting  here  those  portions  of  the  charge  bearing 
on  the  matters  under  consideration.  The  charge 
itself,  so  far  as  requisite  for  a  proper  understand- 
ing of  the  questions  presented,  has  been  sufficiently 
set  out  in  preceding  pages.  The  law  proper  to  be 
stated  by  the  trial  judge  to  the  jury  has  been  suffi- 
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cieutl}^  discussed  in  other  subdivisions  of  this  argu- 
ment. 


XIV. 

The  Instruction  of  the  Trial  Court  that  the  Evidence  Be= 
fore  the  Jurors,  if  Believed,  was  Sufficient  to  War= 
rant  Conviction  was  Correct. 

At  pages  248-249  plaintiff  in  error,  through  his 
counsel,  claims  that  the  trial  court  erred  in  its  in- 
struction to  the  jury,  contained  in  the  following 
language : 

"The  evidence  introduced  before  you  by  the 
government,  if  believed  b}^  you,  is  sufficient  in 
legal  .eff'ect,  that  is,  in  law,  to  sustain  the  con- 
viction of  the  defendant  upon  each  one  of  the 
several  counts  of  the  indictment,  but  whether 
it  is  such  as  to  satisfy  you  of  its  truth  and 
establish  the  guilt  of  the  defendant  to  the  de- 
gree I  have  indicated,  is,  as  I  have  heretofore 
stated,  a  question  solely  for  your  considera- 
tion.'' 

It  was  clearly  within  the  function  of  the  trial 
judge  to  state  that  the  evidence  offered,  if  believed, 
was  sufficient  to  warrant  a  conviction.  He  had  as 
much  right  to  pass  on  a  question  at  the  close  of  the 
testimony  as  he  had  to  pass  on  a  question  of  law 
involved  by  a  demurrer  to  the  indictment  which 
presented  the  identical  state  of  facts. 

As  to  the  matters  properly  within  the  jurisdiction 
of  the  jurors,  those  he  clearly  and  definitely  left 
to  them  for  consideration. 
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Judge  Vau  Fleet  in  the  language  quoted  did  not 
state  to  the  jury  that  ''in  his  opinion  it  was  the 
duty  of  the  jurors  to  convict".  Therefore,  we  fail 
to  see  for  what  reason  the  action  of  the  court  in 
Breece  v.  United  States,  is  called  to  the  attention 
of  this  tribunal. 

AVhat  the  case  of  Becker,  the  New  York  police- 
man, has  to  do  with  the  proper  interpretation  of 
the  AVhite  Slave  Traffic  Act  before  this  tribunal 
is  not  manifest  to  us.  Its  repeated  suggestion  to 
the  court  in  this  brief  and  the  companion  brief  in 
the  Caminetti  case,  and  the  repetition  in  various 
connection  of  the  language  used  by  the  New  York 
Court  of  Appeals,  would  seem  to  subserve  only  one 
purpose:  as  part  of  a  concerted  scheme  to  dis- 
credit the  trial  judge  in  the  estimation  of  this 
appellate  tribunal.  Judge  Van  Fleet  is  not  on  trial. 
He  needs  no  vindication  at  our  hands.  His  clear 
conception  of  the  facts  and  his  absolutely  correct 
declaration  of  the  law,  as  shown  in  the  rulings  on 
the  evidence  and  his  directions  to  the  jury,  are 
perfectly  manifest  in  the  record  before  this  court. 


XV. 

Refusal  to  Transfer  Cause  to  Sacramento  for  Trial. 

In  Subdivision  XIV  of  their  brief,  adverse  coun- 
sel discuss  the  proposition  thus  stated  at  page  250: 

"The  court  erred  in  not  granting  the  motion 
made  on  behalf  of  the  defendant  at  the  outset 
of  the  case  to  transfer  the  trial  of  the  cause  to 
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Sacramento,  where  the  offenses  were  charged 
in  the  indictment  to  have  occurred,  and  where 
the  defendant  and  the  principal  witnesses  all 
resided." 

This  is  the  identical  question  presented  as  Point 
XXXIV  in  the  Caminetti  brief  at  pages  383  to  389. 
The  claim  made  has  no  merit.  Neither  Sec,  72  of 
the  Judicial  Code  nor  the  case  of  People  v.  Potvell, 
87  Cal.  348,  affords  any  warrant  for  the  claim  made 
by  counsel  in  this  connection.  The  argument  and 
the  authority  in  the  Diggs  case  and  the  Caminetti 
case  are  identical.  The  matter  in  our  judgment  is 
sufficiently  disposed  of  by  us  in  the  reply  to  the 
Caminetti  brief  at  pages to 


XVI. 

The  Enactment  of  the  White  Slave  Traffic  Act  was  a 
Legitimate  Exercise  of  the  Legislative  Power  of  Con= 
gress  Under  the  Constitution  of  the  United  States. 

At  pages  258-260  counsel  argue  the  proposition 
thus  stated:  "The  Act  of  Congress  of  June  25, 
1910  (36  Stats.  825),  designated  as  the  'White- 
Slave  Traffic  Act',  is  unconstitutional."  This  con- 
tention is  sufficiently  met  by  the  cases  counsel  men- 
tion on  page  258  of  their  argument. 

Hoke  V.  United  States,  227  U.  S.  308; 

Athanasaw  v.  United  States,  227  U.  S.  326; 

Bennett  v.  United  States,  227  U.  S.  333 ; 

Harris  v.  United  States,  227  U.  S.  340. 
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In  this  connection  see  also : 

United  States  v.  Bitty,  208  U.  S.  393;  52 
L.  Ed.  543; 

John  Arthur  Johnson  v.  United  States, 
(U.  S.  Circuit  Ct.  of  Appeals,  7th  Circuit, 
January  Session  1914)  215  Fed.  679; 

U.  S.  V.  FlasUower,  205  Fed.  1007; 

Wilson  V.  United  States,  34  Sup.  Ct.  Rep. 
347; 

Weddel  v.  United  States,  (C.  C.  A.),  8th  Cir- 
cuit, March  30,  1914)  213  Fed.  208; 

Latham  v.  United  States,  (C.  C.  A.,  5th  Cir- 
cuit, January  25,  1914)  210  Fed.  159; 

Kalen  v.  United  States,  (C.  C.  A.,  9th  Cir- 
cuit, May  6,  1912)  196  Fed.  888; 

Siniscalchi  v.  Thomas,  195  Fed.  701; 

United  States  v.  Westman,  (decided  by  Wol- 
verton.  District  Judge,  Oregon  District) 
182  Fed.  1017; 

Bennett  v.  United  States,  194  Fed.  630 ; 

United  States  v.  Hoke,  187  Fed.  992. 
In  this  connection  the  court  is  respectfully  re- 
quested to  refer  to  the  argiunent  of  this  question 
found  in  our  brief  in  the  Caminetti  case.   Subdi- 
vision III,  at  pages  44  to  73. 


XVII. 
There  is  no  Merit  in  the  Point  that  the  Immorality  De= 
nounced  by  the  White  Slave   Traffic   Act   is   Only 
Commercialized  or  Commercial  Vice. 

In  Subdivision  XVI  of  their  brief,  at  pages  261 
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to  331  of  their  argument,  counsel  argue  the  propo- 
sition thus  stated: 

"The  trial  court  erred  in  not  holding  that 
the  facts  proved  by  the  prosecution,  assmn- 
ing  "them  to  be  true,  did  not  constitute  such 
an  offense  as  was  intended  by  Congress  to  be 
prosecuted  by  virtue  of  the  act  known  as  the 
'White  Slave  Traffic  Act,'  nor  does  the  pre- 
vention and  punishment  of  the  things  proven 
fall  within  the  scope  of  the  purpose  for  which 
that  act  was  intended  and  which  the  defendant 
is  charged  with  having  violated,  in  that  there 
was  no  evidence  to  show  that  the  defendant 
profited  by  or  expected  to  or  intended  to  profit 
in  or  share  in  any  profit  ensuing  or  arising  in 
pursuance  of  the  transportation  set  out  in  the 
first  count  of  the  indictment,  upon  which  de- 
fendant was  convicted." 

The  argument  shown  at  these  pages  of  the  brief 
of  plaintiff  in  error  in  the  present  case  is  the 
identical  argument  advanced  in  the  same  language 
and  with  citation  of  the  same  authorities  as  that 
found  in  Subdivision  II  of  the  opening  brief  of 
defendant  Caminetti  in  the  case  numbered  2405. 
The  identical  argument  there  presented  is,  in  our 
judgment,  covered  by  the  argument  and  citations 
made  by  us  in  Subdivision  III  of  our  brief  in  the 
Caminetti  case  at  pages  44  to  73.  Counsel,  however, 
attempt  to  distinguish  between  commercialized  vice 
as  displayed  in  the  case  of  a  woman  taken  to  a 
neighboring  state  for  the  purpose  of  prostitution, 
and  vice  manifested  in  taking  a  woman  to  another 
state  for  debauchery  and  immoral  purposes,  and 
for  having  her  live  with  the  person  causing  her 
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transportation  as  his  concubine  or  mistress.  The 
langTiage  of  the  \Miite  Slave  Traffic  Act  affords  no 
ground  for  any  such  distinction. 

In  our  former  brief  we  called  attention  to  the 
case  of 

United  States  v.  Bitty,  208  U.   S.   393;   52 
L.  Ed.  543. 
That  was  an  appeal  from  the  action  of  the  lower 
court  reported  in  155  Fed.  938. 

The  position  taken  by  counsel  for  the  accused 
in  these  two  cases  is  identical  with  the  position 
taken  by  District  Judge  Hough  of  the  Circuit  Court 
for  the  Southern  District  of  New  York,  when  he 
announced  his  decision  on  December  10,  1907.  The 
act  there  involved  was  not  the  so-called  White 
Slave  Traffic  Act,  but  the  Immigration  Law.  At 
pages  939-940  (155  Fed.)  the  judge  used  this  lan- 
guage : 

*'It  may  be  that,  as  the  court  remarked  in 
the  case  cited,  this  defendant  is  guilty  of  an 
open  violation  of  the  divine  law  and  of  grossly 
immoral  acts,  so  that  such  a  case  is  not  Hhe 
most  favorable  for  a  dispassionate  consideration 
of  questions  of  law,  the  decision  of  which  in- 
volves the  question  whether  the  party  defend- 
ant shall  be  punished,  or  discharged  as  not 
guilty  of  any  offense  cognizable  by  the  statute'. 
It  is,  however,  necessary  to  apply  to  this  stat- 
ute, as  to  any  other,  the  ordinary  rules  of  con- 
struction, concerning  which  the  discussion  at 
bar  has  not  revealed  any  substantial  difference 
of  opinion  between  opposing  counsel. 

It  may  be  admitted  that  the  innnigration  act 
of  1907  is  in  its  general  scheme  remedial;  and 
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it  is  not  denied  that  it  is  the  duty  of  the  court 
to  give  to  each  intelligible  word  of  the  statute 
its  exact  and  precise  meaning  according  to  com- 
mon understanding  of  the  intent  of  the  Legis- 
lature, so  far  as  ascertainable  from  legal 
sources;  and  that  intent,  if  expressed  in  apt 
language,  must  be  enforced  as  long  as  the  stat- 
ute is  in  operation,  though  the  result  be  cruel  or 
ridiculous.  So  far  as  this  statute  is  concerned 
I  have  been  directed  to  no  indication  of  legis- 
lative intent  other  than  the  language  of  the 
statute  itself,  except  the  report  of  the  commit- 
tee of  the  House  of  Representatives  on  immi- 
gration, made  to  the  Fifty-ninth  Congress  at  its 
first  session  (No.  4,912),  wherein  it  is  stated 
that  the  scope  of  section  3  of  this  statute  is 
extended  beyond  that  of  the  corresponding  sec- 
tion of  the  act  of  1903,  'so  far  as  it  relates  to 
the  immigration  of  pi'ostitutes,  in  order  effect- 
ively to  prohibit  undesirable  practices  alleged  to 
have  grown  up'.  This  I  take  to  mean  that  the 
words  'or  for  any  other  immoral  purpose'  have 
been  added  to  the  word  'prostitution',  in  order 
to  prevent  undesirable  practices  alleged  to  have 
grown  up  in  relation  to  the  immigration  of 
prostitutes.  Upon  general  principles  the  added 
words  must  be  understood  as  meaning  'for  any 
other  like  immoral  purpose',  so  that  the  ques- 
tion becomes  this:  whether  a  man  who  brings 
his  mistress  into  this  country  is  committing  an 
act  ejusdem  generis  with  bringing  in  a  pros- 
titute. 

Concubinage  is  the  act  upon  the  part  of  the 
woman  who  is  cohabiting  with  a  man  without 
ceremonial  marriage,  or  consent  and  intent  good 
at  common  law.  A  discussion  of  the  diiference 
between  this  status  and  that  of  the  prostitute 
would  be  both  needless  and  nauseating.  It  suf- 
fices to  say  that  from  any  point  of  view,  his- 
torical, social,  or  legal,  I  do  not  think  that  the 
mistress  is  near  enough  to  the  prostitute  to  be 
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included  by  general  words  in  a  statute  directed 
against  the  latter  unfortunate  class." 

The  view  of  the  circuit  judge  was  not  adopted  by 
the  Supreme  Court  of  the  United  States  when  its 
opinion  was  announced  by  Mr.  Justice  Harlan,  as 
follows : 

"This  is  a  criminal  prosecution  under  an  act 
of  Congress  regulating  the  immigration  by 
aliens  into  the  United  States. 

By  the  act  of  March  3d,  1875,  chap.  141,  re- 
lating to  immigration,  it  was  made  a  felony, 
punishable  by  imprisonment  not  exceeding  five 
years  and  by  fine  not  exceeding  $5000,  for  any 
one  knowingly  and  wilfully  to  import  or  to 
cause  the  importation  of  women  into  the  United 
States  for  the  purposes  of  '  prostitution  \  18 
Stat,  at  L.  477,  U.  S.  Comp.  Stat.  1901,  p.  1285. 

By  the  act  of  March  3d,  1903,  chap.  1012,  it 
was  provided:  'That  the  importation  into  the 
United  States  of  any  woman  or  girl  for  the  pur- 
poses of  prostitution  is  hereby  forbidden;  and 
whoever  shall  import  or  attempt  to  import  any 
woman  or  girl  into  the  United  States  for  the 
purposes  of  prostitution,  or  shall  hold  or  at- 
tempt to  hold  any  woman  or  girl  for  such  pur- 
poses in  pursuance  of  such  illegal  importation, 
shall  be  deemed  guilty  of  a  felony,  and,  on  con- 
viction thereof,  shall  be  imprisoned  not  less 
than  one  nor  more  than  five  years,  and  pay  a 
fine  not  exceeding  five  thousand  dollars.'  32 
Stat,  at  L.  1213,  1214. 

A  more  comprehensive  statute  regulating  the 
immigration  of  aliens  into  the  United  States 
was  passed  on  February  20th,  1907.  By  that  act 
the  prior  act  of  1903  (except  one  section)  was 
repealed.  The  3d  section  of  this  last  statute 
was  in  these  words:  'That  the  importation  into 
the  United  States  of  any  alien  woman  or  girl 
for  the  purpose  of  prostitution,  or  for  any  other 
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immoral  purpose,  is  hereby  forbidden ;  and  who- 
ever shall,  directly  or  indirectly,  import,  or  at- 
tempt to  import,  into  the  United  States,  any 
alien  woman  or  girl  for  the  purpose  of  prosti- 
tution, or  for  any  other  immoral  purpose,  or 
whoever  shall  hold  or  attempt  to  hold  any  alien 
woman  or  girl  for  any  such  purpose  in  pur- 
suance of  such  illegal  importation,  or  whoever 
shall  keep,  maintain,  control,  support,  or  harbor 
in  any  house  or  other  place,  for  the  purpose  of 
prostitution,  or  for  any  other  immoral  purpose, 
any  alien  woman  or  girl,  within  three  years 
after  she  shall  have  entered  the  United  States, 
shall,  in  every  such  case,  be  deemed  guilty  of  a 
felony,  and,  on  conviction  thereof,  be  im- 
prisoned not  more  than  five  years  and  pay  a 
fine  of  not  more  than  five  thousand  dollars ;  and 
any  alien  woman  or  girl  who  shall  be  found  an 
inmate  of  a  house  of  prostitution  or  practicing 
prostitution,  at  any  time  within  three  years 
after  she  shall  have  entered  the  United  States, 
shall  be  deemed  to  be  unlawfully  within  the 
United  States,  and  shall  be  deported  as  pro- 
vided by  sections  twenty  and  twenty-one  of  this 
act.'  34  Stat,  at  L.  898,  chap.  113-4,  U.  S.  Comp. 
Stat.  Supp.  1907,  p.  389. 

The  defendant  in  error,  Bitty,  was  charged 
by  indictment  in  the  circuit  court  of  the  United 
States  for  the  southern  district  of  New  York 
with  the  offense  of  having  unlawfully,  wilfully, 
and  feloniously  imported  into  the  United  States 
from  England  a  certain  named  alien  woman  for 
^an  immoral  purpose^  namely^  HJiat  she  sJiould 
live  with  him  as  his  concubine'. 

****** 

We  come  now  to  the  merits  of  the  case,  and 
they  are  within  a  very  narrow  compass.  The 
earlier  statutes,  we  have  seen,  were  directed 
against  the  importation  into  this  country  of 
alien  women  for  the  purposes  of  prostitution. 
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But  the  last  statute,  on  which  the  indictment 
rests,  is,  we  have  seen,  directed  against  the  im- 
portation of  an  alien  woman  'for  the  purpose 
of  prostitution  or  for  any  other  immoral  pur- 
pose'; and  the  indictment  distinctly  charges  that 
the  defendant  imported  the  alien  woman  in 
question  'that  she  should  live  with  him  as  his 
concubine';  that  is,  in  illicit  intercourse,  not 
under  the  sanction  of  a  valid  or  legal  marriage. 
"Was  that  an  immoral  purpose  within  the  mean- 
ing of  the  statute?  The  circuit  court  held,  in 
effect,  that  it  was  not,  the  bringing  of  an  alien 
woman  into  the  United  States  that  she  may  live 
with  the  person  importing  her  as  his  concubine 
not  being,  in  its  opinion,  an  act  ejusdem  generis 
with  the  bringing  of  such  a  woman  to  this 
country  for  the  purposes  of  'prostitution'.  Was 
that  a  sound  construction  of  the  statute? 

All  will  admit  that  full  effect  must  be  given 
to  the  intention  of  Congress  as  gathered  from 
the  words  of  the  statute.  There  can  be  no  doubt 
as  to  what  class  was  aimed  at  by  the  clause  for- 
bidding the  importation  of  alien  women  for 
purposes  of  'prostitution'.  It  refers  to  women 
who,  for  hire  or  without  hire,  offer  their  bodies 
to  indiscriminate  intercourse  with  men.  The 
lives  and  example  of  such  persons  are  in  hostil- 
ity to  'the  idea  of  the  family  as  consisting  in 
and  springing  from  the  union  for  life  of  one 
man  and  one  woman  in  the  holy  estate  of  matri- 
mony; the  sure  foundation  of  all  that  is  stable 
and  noble  in  our  civilization ;  the  best  guaranty 
of  that  reverent  morality  which  is  the  source  of 
all  beneficent  progress  in  social  and  political 
improvement'.  Murphy  v.  Ramsey,  114  U.  S. 
15,  45,  29  L.  ed.  47,  57,  5  Sup.  Ct.  Rep.  747,  764. 
Congress,  no  doubt,  proceeded  on  the  ground 
that  contact  with  society  on  the  part  of  alien 
w^omen  leading  such  lives  would  be  hurtful  to 
the  cause  of  sound  private  and  public  morality 
and  to  the   general  well-being   of  the   people. 
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Therefore  the  importation  of  alien  women  for 
purposes  of  prostitution  was  forbidden  and 
made  a  crime  against  the  United  States.  Noiv, 
the  addition  in  the  last  statute  of  the  ivords,  'or 
for  any  other  inmwral  purpose',  after  the  ivord 
'prostitution',  must  Imve  been  made  for  some 
practical  object.  Those  added  words  show  be- 
yond question  that  Congress  had  in  view  the 
protection  of  society  against  another  class  of 
alien  women  other  than  those  who  might  be 
brought  here  merely  for  the  purposes  of  'pros- 
titution'. In  forbidding  the  importation  of 
alien  women  'for  any  other  immoral  purpose', 
Congress  evidently  thought  that  there  were  pur- 
poses in  connection  with  the  importation  of 
alien  women  which,  as  in  the  case  of  importa- 
tions for  prostitution,  were  to  be  deemed  im- 
moral. It  may  be  admitted  that,  in  accordance 
with  the  familiar  rule  of  ejusdem  generis,  the 
immoral  purpose  referred  to  by  the  words  'any 
other  immoral  purpose '  must  be  one  of  the  same 
general  class  or  kind  as  the  particular  purpose 
of  'prostitution'  specified  in  the  same  clause  of 
the  statute.  2  Lewis'  Sutherland,  Stat.  Constr. 
Sec.  423,  and  authorities  cited.  But  that  rule 
cannot  avail  the  accused  in  this  case;  for  the 
immoral  purpose  charged  in  the  indictment  is 
of  the  same  general  class  or  kind  as  the  one  that 
controls  in  the  importation  of  an  alien  woman 
for  the  purpose  strictly  of  prostitution.  The 
prostitute,  may,  in  the  popular  sense,  be  more 
degraded  in  character  than  the  concubine,  but 
the  latter  none  the  less  must  be  held  to  lead  an 
immoral  life,  if  any  regard  whatever  be  had  to 
the  views  that  are  almost  universally  held  in 
this  country  as  to  the  relations  which  may  right- 
full)'',  from  the  standpoint  of  morality,  exist 
between  man  and  woman  in  the  matter  of  sexnal 
intercourse.  We  must  assume  that,  in  using 
the  words  'or  for  any  other  immoral  purposes', 
Congress  had  reference  to  the  views  commonly 
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entortained  among  the  people  of  the  United 
States  as  to  what  is  moral  or  immoral  in  the  re- 
lations between  man  and  woman  in  the  matter 
of  such  intercourse.  Those  views  may  not  be 
overlooked  in  determining  questions  involving 
the  morality  or  immorality  of  sexual  intercourse 
between  particular  23ersons.  Chief  Justice  Mar- 
shall, speaking  for  the  court,  said  that  'though 
penal  laws  are  to  be  construed  strictly,  they  are 
not  to  be  construed  so  strictly  as  to  defeat  the 
obvious  intention  of  the  legislature.  The  maxim 
is  not  to  be  so  applied  as  to  narrow  the  words  of 
the  statute  to  the  exclusion  of  cases  which  those 
w^ords,  in  their  ordinary  acceptation,  or  in  that 
sense  in  which  the  legislature  has  used  them, 
would  comprehend.  The  intention  of  tJie  legis- 
lature is  to  he  collected  from  the  words  they 
employ.  *  *  *  The  case  must  be  a  strong- 
one  indeed  which  would  justify  a  court  in  de- 
parting from  the  plain  meaning  of  words,  es- 
pecially in  a  penal  act,  in  search  of  an  inten- 
tion which  the  words  themselves  did  not  sug- 
gest.' United  States  v.  Wiltberger,  5  Wheat. 
76,  95,  96,  5  L.  ed.  37,  42,  43.  In  United  States 
V.  Winn,  3  Sumn.  209,  211,  Fed.  Cas.  No.  16, 
740,  Mr.  Justice  Story  said  that  the  proper 
course  is  'to  search  out  and  follow  the  true  in- 
tent of  the  legislature,  and  to  adopt  that  sense 
of  the  words  which  harmonizes  best  with  the 
context,  and  promotes  in  the  fullest  manner  the 
apparent  policy  and  objects  of  the  legislature'. 
To  the  same  effect  are  United  States  v.  Morris, 
14  Pet.  464,  10  L.  ed.  543 ;  American  Fur.  Co  v. 
United  States,  2  Pet.  358,  367,  7  L.  ed.  450,  453; 
United  States  v.  Lacher,  134  U.  S.  624,  628,  33 
L.  ed.  1080,  1083,  10  Sup.  Ct.  Rep.  625;  Sedg-^v. 
Stat.  &  Const.  Law,  2d  ed.  282;  Maxwell,  In- 
terpretation of  Statutes,  2d  ed.  318;  Guided  by 
these  considerations  and  rules  we  must  hold 
that  Congress  intended  by  the  words  'or  for  any 
other  immoral  purpose',  to  include  the  case  of 
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any  one  tvho  imported  into  the  United  States 
an  alien  woman  that  she  might  live  tvith  him  as 
his  concubine.  Tlie  statute  in  question,  it  must 
be  remembered,  was  intended  to  keep  out  of 
this  country  immigrants  whose  permanent  resi- 
dence here  would  not  be  desirable  or  for  the 
common  good,  and  we  cannot  suppose  either 
that  Congress  intended  to  exempt  from  the  op- 
eration of  the  statute  the  importation  of  an 
alien  woman  brought  here  only  that  she  might 
live  in  a  state  of  concubinage  with  the  man  im- 
porting her,  or  that  it  did  not  regard  such  an 
importation  as  being  for  an  immoral  purpose. 

The  judgment  must  be  reversed,  and  the  case 
remanded  with  directions  to  set  aside  the  order 
dismissing  the  indictment  and  overrule  the  de- 
murrer, and  for  such  further  proceedings  as 
will  be  consistent  with  this  opinion." 

A  still  more  recent  case  bearing  on  this  same  sub- 
ject of  commercial  or  commercialized  vice,  is  that 
of  John  Arthur  Johnson  v.  United  States  of  Amer- 
ica,, determined  by  the  U.  S.  Circuit  Court  of  Ap- 
peals for  the  Seventh  Circuit,  January  Session, 
1914. 

The  accused  in  that  case  was  the  notorious  pugi- 
list and  profligate  Jack  Johnson.  The  opinion  of  the 
Circuit  Court  of  Appeals  is  by  Baker,  Circuit 
Judge. 

The  following  is  found  in  the  opinion : 

''Plaintiff  in  error,  defendant  below,  was 
convicted  of  violating  the  White  Slave  Traffic 
Act,  which  makes  it  a  felony  for  any  one  know- 
ingly to  'transport  or  cause  to  be  transported, 
or  aid  or  assist  in  obtaining  transportation  for, 
or  in  transporting,  in  interstate  or  foreign 
commerce,  any  woman  or  girl  for  the  purpose 
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of  prostitution  or  debaiicliery  or  any  other  im- 
moral purpose'. 

One  group  of  counts  on  which  defendant  was 
held  charged  that  he  procured  the  transporta- 
tion of  a  girl  from  Pittsburgh  to  Chicago  for  the 
immoral  purpose  of  having  sexual  intercourse 
with  her.  In  another  group  the  purpose  laid 
was  prostitution. 

Eespecting  the  first  group  the  evidence 
showed  that  the  girl,  in  financial  straits  at  Pitts- 
burgh, endeavored  to  reach  defendant  by  long 
distance  telephone ;  that  an  employee  of  defend- 
ant answered,  and  to  him  she  told  her  plight; 
that  the  next  day  she  received  a  telegram,  signed 
'Jack',  asking  what  she  needed  for  expenses;, 
that  in  reply  to  her  answ^er  she  received  a  tele- 
gram reading,  'I  am  sending  you  $75.  Go  to 
Chicago  at  Graham's  and  wait  until  I  get  there. 
Jack';  that  she  drew  the  $75  from  the  Postal 
Telegraph  Company,  purchased  therefrom  a 
ticket  to  Chicago,  and  traveled  to  that  city  on 
the  Pennsylvania  railroad;  and  that  defendant 
shortly  thereafter  had  sexual  intercourse  with 
this  girl  in  Chicago. 

No  direct  evidence  was  adduced  to  establish 
the  authenticity  of  the  telegrams.  But  from  de- 
fendant's statement  on  the  witness  stand  that 
he  would  not  say  that  he  had  or  had  not  sent 
them,  from  the  fact  that  defendant  on  his  ar- 
rival in  Chicago  called  the  girl  by  telephone  at 
Graham's,  and  from  the  fact  as  testified  to  by 
the  girl  that  defendant  at  their  first  meeting 
inquired,  'Did  you  receive  the  $75  I  sent  you?' 
the  jury  were  w^arranted  in  finding  that  clef  end- 
ant  was  the  author  of  the  messages  and'  the 
furnisher  of  the  money  for  the  girl's  transpor- 
tation. 

On  the  evidence  thus  far  cited,  a  sus^Dicion 
might  be  entertained  that  the  purpose  of  the 
transportation  was  sexual  intercourse.  This 
evidence  also  is  consistent  with  the  theory  thai 
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defendant  had  no  sexual  intent  at  the  time  he 
aided  the  girl  in  her  travels.  And  the  pre- 
sumption of  innocence  would  require  the  adop- 
tion of  this  theory  if  here  the  evidence  stopped. 
But  the  record  further  establishes  that  before 
aiding  this  girl  defendant  habitually  indulged 
in  promiscuous  sexual  intercourse;  that  this 
girl  was  a  i)rostitute;  that  defendant  first  met 
her  several  years  before  in  a  brothel;  that 
throughout  the  period  of  their  acquaintance 
they  maintained  sexual  relations;  and  that  fre- 
quently in  his  journeys  about  the  country  took 
the  girl  with  him  or  had  her  travel  to  meet  him, 
and  always  for  the  purpose  of  sexual  inter- 
course. This  additional  evidence  furnished  a 
basis  from  which  the  jury  could  justifiably 
draw  the  inference  of  fact  that  when  defendant 
furnished  the  transportation  he  did  so  for  the 
purpose  of  having  sexual  intercourse  with  the 
girl  after  their  arrival  in  Chicago,  just  as  a 
jury  may  reject  a  defendant's  protestation  of 
innocence  in  passing  counterfeit  when  the  evi- 
dence shows  that  prior  to  the  act  in  question  he 
had  habitually  or  frequently  passed  other  sim- 
ilar counterfeits. 

But  a  different  situation  affects  the  prosti- 
tution count.  Telephone  and  telegraph  mes- 
sages contained  no  suggestion  of  prostitution. 
The  only  fact  is  that  several  days  after  the 
girl's  arrival  in  Chicago  defendant  supplied  the 
money  to  enable  her  to  oi)en  and  conduct  a 
brothel.  This  fact  might  lead  to  a  suspicion 
that  defendant  when  providing  transportation 
had  the  intent  to  aid  her  subsequently  in  her 
profession.  But  criminal  convictions  cannot 
be  allowed  to  rest  on  suspicion.  And  there  were 
no  supplementary  facts  li]s:e  those  that  support 
the  sexual  intercourse  counts — no  proof  that  de- 
fendant had  evei-  been  connected  with  or  inter- 
ested in  brothels  or  that  prior  to  the  act  in  Chi- 
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cago  he  had  ever  aided  this  or  any  other  girl 
to  engage  in  prostitution. 

Against  upliolcUng  the  conviction  on  the  sex- 
ual intercourse  counts  defendant's  first  insist- 
ence is  that  the  intention  of  Congress  tvas  other- 
wise. By  noting  current  history  we  may  be 
aware  that  the  act,  when  applied  to  merely  un- 
lawful sexual  intercourse,  has  been  used  as  an 
instrument  for  blackmail  or  other  oppressions; 
but  that  has  nothing  to  do  with  a  judicial  as- 
certainment of  the  meaning  and  constitution- 
ality of  the  act  when  it  was  adopted.  Reference 
is  made  to  ptiblic  debates  as  indicative  of  the 
author's  intent.  But  the  writer  of  a  hill  may 
explain  his  purpose  to  fellotv  memhers  and 
they  may  vote  for  it  solely  because  in  their 
judgment  it  has  a  tvider  or  narroiver  scope 
than  he  states.  This  is  one  of  the  considera- 
tions that  ages  ago  led  to  the  universal  pri- 
mary canon  of  interpretation,  that  in  the  ab- 
sence of  ambiguity  apparent  upon  the  face  of 
a  document  extraneous  references  are  not  per- 
missible and  the  meaning  is  to  he  gathered  ex- 
clusively from  the  text  ivith  the  words  taken 
in  their  ordinary  and  usual  meanings. 

A  further  urge  is  that  the  words  'prostitution 
or  debauchery  or  other  immoral  purpose'  do 
not  cover  sexual  intercourse  that  is  merely  un- 
law ful.  'Other  immoral  purpose'  are  tvords  of 
such  generality  that  a  criminal  conviction  there- 
under could  not  he  tolerated  for  acts  whose 
purpose  teas  any  and  every  sort  of  immorality. 
They  must  he  limited  to  that  genus  of  ivhich 
the  preceding  descriptions  are  species.  Defend- 
ant contends  that  the  nexus,  the  attribute  in 
common,  is  ' commercialed  vice', —  that  a  de- 
fendant cannot  he  guilty  unless  it  he  shotvn  that 
he  is  financially  concerned  in  'the  traffic  in 
women'.  Prostitution,  the  first  species,  involves 
the  financial  element.  But  there  is  no  condition 
in  the  statute  that  the  furnisher  of  transporta- 
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tion  shall  be  guiltless  unless  he  shares  or  some- 
hoiv  profits  hy  the  hire  of  the  tvoinan's  body. 
And  in  Hoke's  Case,  227  U.  S.  308,  a  convic- 
tion for  transporting  a  ivoman  'for  the  purpose 
of  prostitution'  was  upheld  ivithout  proof  that 
the  ivoman  was  a  'white  slave',  an  article  of 
barter  in  'the  traffic  in  ivomen'  or  that  the  de- 
fendant was  interested  in  her  earnings.  De- 
bauchery, the  other  named  species,  is  restricted 
by  its  association  with  the  first  species  to  sex- 
ual debauchery,  a  leading  of  a  chaste  girl  into 
"uncliastity.  No  financial  element  is  necessarily 
involved  in  sexual  debauchery ;  the  statute  in- 
troduces no  such  condition;  And  Athanasaw's 
Case,  227  U.  S.  326,  teaches  that  the  providing 
of  interstate  transportation  for  the  mere  pur- 
pose of  attempting  to  lead  a  chaste  girl  into 
nnchastity  is  a  felony  without  proof  that  the 
defendant  intended  to  be  the  debaucher  or  that 
he  expected  to  profit  l)y  the  girl's  hire  if  she 
shoidd  become  a  prostitute.  So  it  becomes  ap^ 
parent  that  ' commercialed  vice'  or  'the  traffic 
in  ivomen  for  gain'  is  not  the  common  ground; 
that  the  nexus  indicative  of  the  genus  is  sexual 
immorality;  and  that  fornication  and  adultery 
are  species  of  that  genus.  This  conclusion  is 
fortified  by  U.  S.  v.  Bitty,  208  U.  S.  393,  where 
in  construing  the  prohibition  of  the  immigra- 
tion act  against  the  importation  of  alien  women 
^for  the  p)'^'^pose  of  prostitution  or  any  other 
immoral  purpose'  the  latter  phrase  was  held  to 
mean  unlawful  sexual  intercourse  regardless 
of  financial  considerations.  See  also  U.  S.  v, 
Flaspoller,  209  Fed.  1006,  in  reference  to  the 
White  Slave  Traffic  Act. 

Lawful  power  in  Congress  to  pass  an  act  of 
this  scope  is  challenged.  There  was  a  time 
when  it  would  have  been  interesting  to  examine 
the  contention  that  the  word  'commerce'  in  the 
Commerce  Clause  of  the  Constitution  means  only 
'traffic  in  or  an  exchange  of  commodities'.    But 
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when  the  ultimate  tribunal  long  ago  definitely 
decided  that  the  term  also  includes  'navigation 
and  intercourse',  that  'transportation  of  per- 
sons' in  and  of  itself  is  'commerce',  and  that 
'commerce'  may  not  only  be  'regulated'  but 
actually  prohibited  in  the  interest  of  the  gen- 
eral welfare,  no  room  was  left  for  profitable 
discussion.  Passenger  Cases,  7  How.  283; 
Gloucester  Ferry  Case,  114  U.  S.  196;  Rahrer's 
Case,  140  U.  S.  545;  Covington  Bridge  Case, 
154  U.  S.  204;  Addvston  Pipe  Case,  175  U.  S. 
226;  Lottery  Case,  188  U.  S.  321;  Hoke's  and 
Athanasaw's  Cases,  supra.  Whole  ranges  of 
acts,  like  those  regulating  carriers,  safety  ap- 
pliances, employers'  liability  for  injuries  to 
interstate  trainmen,  hours  of  disi3atchers '  work, 
twenty-eight  hour  confinement  to  live  stock, 
movements  of  diseased  persons  or  animals,  pure 
food,  etc.,  are  upheld  only  on  the  basis  that 
'transportation  is  commerce'.  Nothing  remains 
but  to  say  that  the  present  act  obviously  is 
concerned  with  the  interstate  transportation  of 
persons.  How  far  and  with  what  governmental 
purposes  the  undoubted  power  shall  be  exer- 
cised must  be  determined  by  the  legislature,  not 
the  judicial,  department  of  government." 

The  law  was  sustained  in  a  decision  by  District 
Judge  Foster  of  the  Eastern  District  of  Louisiana, 
in  United  States  v.  Flasholler,  205  Fed.  1007. 

The  court  there  said: 

.  "The  indictment  sets  out  that  the  woman  was 
persuaded  to  go  from  one  state  to  another  for 
the  purpose  of  engaging  in  illicit  intercourse, 
cohabitation,  and  concubinage  with  the  accused. 
Certainly  illicit  cohabitation  and  concubinage 
are  immoral  acts  analogous  to  prostitution,  and 
come  well  within  the  letter  of  the  statute. 
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The  White  Slave  Act  has  been  held  to  be  con- 
stitutional (see  Hoke  and  Economides  v.  United 
States,  227  U.  S.  308,  33  Sup.  Ct.  281,  57  L.  Ed. 

,  decided  by  the  Supreme  Court  February 

24,  1913),  and  is  but  a  further  declaration  of 
the  public  policy  of  the  United  States  as  orig- 
inally expressed  in  the  immigration  acts.  In 
ni}^  opinion  the  case  is  on  all  fours  with  that 
of  United  States  v.  Bitty,  208  U.  S.  393,  28  Sup. 
Ct.  396,  52  L.  Ed.  543,  and  the  interpretation  of 
the  statute  must  be  controlled  by  that  decision." 
The  demurrer  will  be  overruled." 

The  immigration  act,  as  will  be  observed  from  a 
reading  of  Mr.  Justice  Harlan's  opinion,  used  the 
same  general  language  as  that  found  in  the  AVhite 
Slave  Traffic  Act  "or  for  any  other  immoral  pur- 
pose". The  title  of  the  latter  act  is  "An  Act  to 
further  regulate  interstate  and  foreign  commerce 
by  prohibiting  the  transportation  therein  for  im- 
moral purposes  of  women  and  girls,  and  for  other 
purposes''. 

In  the  second  section  of  the  act,  in  speaking  of 
the  purpose  of  transportation,  the  language  twice 
used  is  "for  the  purpose  of  prostitution  or  de- 
bauchery or  for  any  other  unmoral  purpose".  Sub- 
stantially the  same  language  is  repeated  in  Section 
3  of  the  same  statute,  the  words  being  "or  any  other 
immoral  practice".  The  language  is  as  general  as 
could  very  well  be  made.  The  decision  in  the  Bitty 
case,  while  made  under  another  statute,  construes 
the  same  general  terms  and  has  been  recognized  ever 
since  as  controlling  in  the  proper  interpretation  or 


165 


construction  of  the  White  Slave  Traffic  Act  involv- 
ing the  same  general  language. 

While  the  statute  is  designated  in  Section  8  as 
the  "White  Slave  Traffic  Act",  the  expression 
white  slave  or  white  slave  traffic  is  not  mentioned  in 
any  of  the  first  five  sections  of  the  statute.  The 
first  section  to  deal  specifically  by  name  with 
the  subject  of  "Wliite  Slave  Traffic"  is  Section  6. 

In  Section  6  for  the  first  time  we  find  specific  ref- 
erence to  ''White  Slave  Traffic''.  Here  we  find 
mention  of  the  international  agreement  signed  at 
Paris  May  18,  1904,  and  proclaimed  by  President 
Roosevelt  on  June  15,  1908. 

The  defendant's  counsel  in  these  cases  rely  largely 
on  congressional  construction  as  shown  by  the  re- 
port of  the  majority  of  the  Committee  on  Interstate 
and  Foreign  Commerce,  and  the  debate  in  the  House 
of  Eepresentatives  thereon.  Of  course,  we  contend 
that  judicial  construction  must  prevail  in  the  inter- 
pretation of  the  plain  language  of  a  statute  as 
against  legislative  construction  of  the  same  espe- 
cially in  the  absence  of  language  deliberately  set  in- 
to the  statute  specifically  defining  its  purpose  to  be 
otherwise  than  plainly  shown  on  its  face.  Since 
counsel  rely  so  implicitly  and  confidently  on  the  lan- 
guage of  the  rex:)ort  of  the  majority  of  the  committee 
on  interstate  and  foreign  commerce,  let  us  take  a 
look  at  it. 

The  bill  referred  to  the  committee  was  one  "to 
regulate  and  prevent  the  transportation  in  inter- 
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state  and  foreign  commerce  of  alien    women   and 
girls  for  immoral  purposes  and  for  other  purposes". 

The  bill  as  referred  to  the  committee  covered  the 
transportation  of  alien  women  and  girls  only.  As 
reported  back  and  as  enacted  it  covered  the  trans- 
portation of  women  or  girls  unlimited  by  the  fact 
of  alienage.  The  aliens  weve  the  only  persons  to 
reach  whom  the  treat}^  or  international  agreement^ 
had  to  be  relied  on.  The  majority  report  in  speak- 
ing of  the  provisions  of  the  bill  referred  to  the  com- 
mittee says  (at  page  2) : 

"In  the  second  section  of  the  bill  it  is  made  a 
crime  for  any  one  to  knowingly  transport  in 
interstate  or  foreign  commerce  any  woman  or 
girl  for  the  purpose  of  prostitution,  or  for  the 
purpose  of  inducing,  enticing  or  compelling  a 
woman  to  become  a  prostitute,  and  in  the  same 
section  it  is  also  made  a  crime  for  any  one  to 
knowingly  procure  a  ticket  to  be  used  by  a 
woman  in  interstate  or  foreign  commerce  going 
to  a  place  for  the  purpose  of  prostitution, 
Avhereby  such  woman  shall  be  actually  trans- 
ported in  interstate  or  foreign  commerce  *  *  *, 

Section  3  of  the  bill  makes  it  a  crime  for  any 
person  to  knowingly  persuade,  induce,  entice  or 
coerce  any  Avoman  or  girl  to  go  from  one  state 
to  another  for  the  purpose  of  prostitution  and 
who  shall  thereby  knowingly  cause  such  woman 
to  go  or  be  transported  as  a  passenger  &c." 
*     *     * 

Section  4  applies  only  to  a  girl  under  the  age 
of  eighteen  years  and  is  practically  the  same  as 
Section  3  except  that  it  makes  a  higher  penalty 
apply  to  the  crime  of  leading  a  girl  under 
eighteen  to  become  a  prostitute  and  transport 
her  in  interstate  commerce  for  that  purpose. 
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Let  us  contrast  this  language  of  the  bill  as  stated 
in  the  report  of  the  committee  with  the  language  of 
the  statute. 

Section  2  of  the  law  enacted  uses  this  language: 

"That  any  person  who  shall  knowingly  trans- 
port or  cause  to  be  transported  *  *  *  in  inter- 
state or  foreign  commerce  *  *  *  any  woman  or 
girl  for  the  purpose  of  prostitution  or  dehauch- 
ery  or  for  anij  other  immoral  purpose,  or  with 
the  intent  and  purpose  to  induce,  entice  or  com- 
pel such  woman  or  girl  to  become  a  prostitute 
or  to  give  herself  up  to  debauchery  or  to  engage 
in  any  other  immoral  practice  *  *  *  shall  be 
deemed  guilty  of  a  felony,  &c." 

Section  3  of  the  law  as  enacted  on  June  25,  1910, 

after   final   action   thereon   by   the    Senate    of   the 

United  States,  as  contrasted  with  the  language  of 

this  committee  report  filed  on  June  21,  1909,  and 

relied  on  so  implicitly  by  counsel  for  respondents 

in  error  shows  this  language : 

"Section  3.  That  any  person  who  shall  know- 
ingly persuade,  induce,  entice  or  coerce  or  cause 
to  be   persuaded,   induced,   enticed   or   coerced 

*  *  *  any  woman  or  girl  to  go  from  one  place 
to  another  in  interstate  or  foreign  commerce 

*  *  *  for  the  purpose  of  prostitution  or  de- 
hatfchery  or  for  any  other  immoral  purpose  or 
with  the  intent  and  purpose  on  the  part  of  such 
person  that  such  woman  or  girl  shall  engage  in 
the  practice  of  prostitution  or  debauchery  or 
any  other  immoral  purpose,  whether  with  or 
without  her  consent  *  *  *  shall  be  deemed 
guilty  of  a  felony." 

Section  4  of  the  law,  speaking  of  the  enticement 
of  "any  woman  or  girl  under  the  age  of  eighteen 
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years"  also  adds  after  the  word  "prostitution"  the 
added  words  of  the  earlier  sections  '^or  deha/iichery 
or  for  any  other  immoral  purpose/'. 

Section  5  of  the  statute  mereh^  prescribes  the 
court  in  which  prosecution  of  offenses  defined  in 
the  earlier  sections  shall  be  prosecuted.  As  above 
said,  Section  6  of  the  statute  is  the  first  one  that 
refers  specifically  to  the  AVliite  Slave  Traffic. 

We  quote  the  entire  section  as  follows : 

"Sec.  6.  That  for  the  purpose  of  regulating 
and  preventing  the  transportation  in  foreign 
commerce  of  alien  women  and  girls  for  pur- 
poses of  prostitution  and  debauchery,  and  in 
pursuance  of  and  for  the  purpose  of  carrying 
out  the  temis  of  the  agreement  or  project  of 
arrangement  for  the  suppression  of  the  white- 
slave traffic,  adopted  Juh^  twenty-fifth,  nine- 
teen hundred  and  two,  for  submission  to  their 
respective  governments  by  the  delegates  of  vari- 
ous powers  represented  at  the  Paris  conference 
and  confirmed  by  a  formal  agreement  signed  at 
Paris  on  May  eighteenth,  nineteen  hundred  and 
four,  and  adhered  to  by  the  United  States  on 
June  sixth,  nineteen  hundred  and  eight,  as 
shown  by  the  proclamatiou  of  the  President  of 
the  United  States,  dated  June  fifteenth,  nine- 
teen hundred  and  eight,  the  Commissioner  Gen- 
eral of  Iimnigration  is  hereby  designated  as 
the  authority  of  the  United  States  to  receive 
and  centralize  information  concerning  the  pro- 
curation of  alien  women  and  girls  with  a  view 
to  their  debauchery,  and  to  exercise  supervision 
over  such  alien  women  and  girls,  receive  their 
declaration,  establish  their  identity,  and  ascer- 
tain from  them  who  induced  them  to  leave  their 
native  countries,  respectively;  and  it  shall  be 
the  dutv  of  said  Commissioner  General  of  Im- 
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migration  to  receive  and  keep  on  file  in  his 
office  the  statements  and  declarations  which 
may  be  made  by  such  alien  women  and  girls, 
and  those  which  are  hereinafter  required  per- 
taining to  such  alien  ^vomen  and  girls  engaged 
in  prostitution  or  debaucher}^  in  this  countr}^ 
and  to  furnish  receipts  for  such  statements  and 
declarations  provided  for  in  this  Act  to  the  per- 
sons, respectively,  making  and  filing  them. 

Every  person  who  shall  keep,  maintain,  con- 
trol, support,  or  harbor  in  any  house  or  place 
for  the  purpose  of  prostitution,  or  for  any  other 
immoral  purpose,  any  alien  woman  or  girl  with- 
in three  years  after  she  shall  have  entered  the 
United  States  from  any  country,  party  to  the 
said  arrangement  for  the  suppression  of  the 
white  slave  traffic,  shall  file  with  the  Commis- 
sioner General  of  Immigration  a  statement  in 
writing  setting  forth  the  name  of  such  alien 
woman  or  girl,  the  place  at  which  she  is  kept, 
and  all  facts  as  to  the  date  of  her  entry  into  the 
United  States,  the  port  through  which  she  en- 
tered, her  age,  nationality,  and  parentage,  and 
concerning  her  procuration  to  come  to  this 
country  within  the  knowledge  of  such  person, 
and  any  person  who  shall  fail  within  thirty  days 
after  such  person  shall  commence  to  keep, 
maintain,  control,  support,  or  harbor  in  any 
house  or  place  for  the  purpose  of  prostitution, 
or  for  any  other  immoral  purpose,  any  alien 
woman  or  girl  within  three  years  after  she  shall 
have  entered  the  United  States  from  any  of  the 
countries,  party  to  the  said  arrangement  for  the 
suppression  of  the  white-slave  traffic,  to  file 
such  statement  concerning  such  alien  woman  or 
girl  with  the  Commissioner  General  of  Immi- 
gration, or  who  shall  knowingly  and  willfully 
state  falsel.y  or  fail  to  disclose  in  such  statement 
any  fact  within  his  knowledge  or  belief  with 
reference  to  the  age,  nationality,  or  parentage 
of  any  such  alien  woman  or  girl,  or  concerning 
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her  procuration  to  come  to  this  country,  shall 
be  deemed  s^uilty  of  a  misdemeanor,  and  on  con- 
viction shall  be  punished  by  a  fine  of  not  more 
than  two  thousand  dollars,  or  by  imprisonment 
for  a  term  not  exceeding  two  years,  or  by  both 
such  fine  and  imprisonment,  in  the  discretion  of 
the  court. 

In  any  prosecution  brought  under  this  sec- 
tion, if  it  appear  that  any  such  statement  re- 
quired is  not  on  file  in  the  office  of  the  Commis- 
sioner General  of  Immigration,  the  person 
whose  duty  it  shall  be  to  file  such  statement 
shall  be  presmned  to  have  failed  to  file  said 
statement,  as  herein  required,  unless  such  per- 
son or  persons  shall  prove  otherwise.  No  per- 
son shall  be  excused  from  furnishing  the  state- 
ment, as  required  by  this  section,  on  the 
ground  or  for  the  reason  that  the  statement  so 
required  by  him,  or  the  information  therein 
contained,  might  tend  to  criminate  him  or  sub- 
ject him  to  a  penalty  or  forfeiture,  but  no  per- 
son shall  be  prosecuted  or  subjected  to  any 
penalty  or  forfeiture  under  any  law  of  the 
United  States  for  or  on  account  of  any  trans- 
action, matter,  or  thing,  concerning  which  he 
may  truthfully  report  in  such  statement,  as  re- 
quired by  the  provisions  of  this  section." 

In  speaking  of  Section  6  of  the  bill  reported  by 
the  committee  of  the  House,  the  majority  report 
under  the  head  ''International  Agreement"  uses  this 
language : 

"Section  6  of  the  bill  is  based  in  part  upon 
the  right  of  Congress  to  regulate  foreign  com- 
merce and  in  part  upon  the  right  to  legislate  in 
furtherance  of  an  international  treaty.  The 
United  States  in  1908  became  a  party  to  an  in- 
ternational agreement  for  the  suppression  of 
the  white  slave  traffic,  and  section  6  makes  cer- 
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tain  provisions  to  aid  in  carrying  out  by  the 
United  States  the  international  agreement.  It 
provides  that  the  Commissioner-General  of  Im- 
migration is  designated  to  receive  and  central- 
ize information  concerning  the  procuration  of 
alien  women  with  a  view  to  their  debauchery,  to 
receive  their  declarations,  establish  their  iden- 
tity, ascertain  from  them  who  induced  them  to 
leave  their  native  countries,  and  to  exercise  su- 
pervision over  them.  It  also  provides  that 
every  person  who  shall  hnotvingly  keep  or  har- 
hor  in  an/ij  house  of  prostitution  any  alien 
woman  within  three  years  after  she  shall  have 
entered  the  United  States  shall  file  with  the 
Commissioner-General  of  Immigration  a  state- 
ment concerning  such  woman,  and  if  such 
keeper  shall  fail  to  file  such  statement  within 
thirty  days  then  he  shall  be  guilty  of  a  mis- 
demeanor and  subject  to  $2,000  fine  and  two 
years'  imprisonment.  If  the  keeper  furnishes 
the  statement,  the  woman  under  the  immigra- 
tion law  will  be  deported  in  accordance  with 
existing  law.  If  the  keeper  fails  to  furnish  the 
statement,  the  keeper  will  be  punished. 

A  careful  examination  of  the  Constitution, 
the  authorities,  and  the  decided  cases  seem  to 
show  that  the  provisions  of  the  bill,  dependent 
upon  the  commerce  clause  of  the  Constitution, 
come  within  the  power  of  Congress  and  are 
Constitutional. 

It  is  no  longer  open  to  question  that  the 
transit  of  individwals  from  State  to  State  is 
interstate  commerce/^ 

At  page  6  of  the  majority  report  Section  3  of 
the  Inmiigration  Act  as  amended  in  1907  is  quoted, 
showing  in  its  initial  portion  the  following  lan- 
guage: 

"That  the  importation  into  the  United  States 
of  any  alien  woman  or  girl  for  the  purpose  of 
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prostitution  or  for  any  other  immoral  purpose 
is  hereby  forbidden." 

Referring  to  Section  3  of  the  Immigration  Statute 
the  report  of  the  majority  of  the  committee  under 
the  heading  ''Supreme  Court  decisions  construing 
Section  3  of  the  Act  of  February  20,  1907"  says: 

"Section  3  of  the  act  of  February  20,  1907, 
has  received  the  consideration  of  the  Supreme 
Court  in  two  cases. 

In  the  first  case,  that  of  the  United  States  v. 
John  Bitty  (208  U.  S.  393),  the  Supreme  Court 
held  that  a  foreign  woman  being  brought  to 
the  United  States  as  the  personal,  private  mis- 
tress of  a  man  living  here  was  being  imported 
'for  other  immoral  purposes',  and  that,  there- 
fore, the  impoi'ter  ivas  subject  to  the  penalty  of 
the  statute  and  the  woman  to  deportation. 

This  decision  is  not  pertinent  to  the  phase 
of  the  subject  under  discussion,  and  is  men- 
tioned only  in  passing. 

The  second  case  was  that  of  Joseph  Keller  v. 
United  States  (213  U.  S.  138).  In  the  Keller 
case  the  Supreme  Court  was  called  to  pass 
squarely  upon  the  constitutionality  of  that  por- 
tion of  the  provision  in  question  which  made 
it  an  offense  to  li arbor  or  maintain  for  the  pur- 
poses of  prostitution  any  alien  tvoman  or  gifi 
within  three  years  of  her  entry  into  the  United 
States.  The  exact  language  of  the  provision 
in  question  is  as  follows:  'Or  whoever  shall 
keep,  maintain,  control,  support,  or  harbor  in 
any  house  or  other  place,  for  the  purpose  of 
prostitution,  or  for  any  other  immoral  purpose, 
any  alien  woman  or  girl,  within  three  years 
after  she  shall  have  entered  the  United  States, 
shall,  in  every  such  case,  be  deemed  guilty  of 
a  felony,  etc." 
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The  case  was  a  typical  case  of  'harboring' 
exclusively.  The  uncontradicted  testimony  was 
to  the  effect  that  the  woman,  Irene  Bodi,  came 
to  this  comitry  in  November,  1905 ;  that  she  re- 
mained in  New  York  mitil  October,  1907;  then 
came  to  Chicago  and  went  into  a  house  of 
prostitution  at  South  Chicago,  tvhich  the  de- 
fendants purchased  in  November,  1907,  finding 
the  u'oman  then  in  the  house;  that  she  had  been 
in  the  business  of  a  prostitute  for  only  a  few 
months  prior  to  the  trial  of  the  case,  in  October, 
1908,  and  that  the  defendants  did  not  know  her 
until  November,  1907. 

The  question  of  the  power  of  Congress  to 
enact  a  law  for  the  punishment  of  any  one 
'harboring'  an  alien  ivoman  within  three  years 
of  her  arrival,  regardless  of  whether  or  not  she 
was  a  prostitute  voluntarily  or  had  entered 
that  state  against  her  will,  was  squarely  pre- 
sented by  the  facts  in  the  case.  The  court  held 
that  Congress  was  without  power  to  pass  such 
a  law,  its  position  appearing  from  the  state- 
ment contained  in  the  following  paragraph 
from  the  opinion  of  the  court :  '  "V^Hiile  the  keep- 
ing of  a  house  of  ill  fame  is  offensive  to  the 
moral  sense,  yet  that  fact  must  not  close  the 
eye  to  the  qeustion  whether  the  power  to  punish 
therefor  is  delegated  to  Congress  or  is  reserved 
to  the  State.  Jurisdiction  over  such  an  offense 
comes  within  the  accepted  definition  of  the 
police  power.  Speaking  generally,  that  power 
is  reserved  to  the  States,  for  there  is  in  the  Con- 
stitution no  grant  thereof  to  Congress.' 

Bearing  in  mind  the  facts  in  this  case — 
namely,  that  so  far  as  appeared  in  the  case 
presented,  the  defendants  had  nothing  whatever 
to  do  with  the  importation  of  the  woman  in 
question;  that  so  far  as  they  were  concerned 
she  was  not  in  a  house  of  ill  fame  against  her 
will;  and  that  she  was  an  inmate  of  the  house 
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when  the  establishment  was  purchased  as  a 
goin<y  concern — the  following  suggestions  of  the 
court  contained  in  the  opinion  with  reference 
to  the  conclusion  the  court  might  have  reached 
had  the  facts  been  different,  are  important: 
For  instance,  the  court  saj^s,  page  144:  'It  is 
unnecessary  to  determine  how  far  Congress 
may  go  in  legislating  with  respect  to  the  con- 
duct of  an  alien  while  residing  here,  for  there 
is  no  charge  against  one;  nor  to  prescribe  the 
extent  of  its  power  in  punishing  wrongs  done 
to  an  alien,  for  there  is  neither  charge  nor 
proof  of  any  such  wrong.  So  far  as  the  statute 
or  the  indictment  requires,  or  the  testimony 
shows,  she  was  voluntarily  living  the  life  of  a 
prostitute,  and  was  only  furnished  a  place  by 
the  defendants  to  follow  her  degraded  life.' 

On  page  147,  the  court  says: 

'The  question  is  therefore  whether  there  is 
any  authority  conferred  upon  Congress  by 
which  this  particular  portion  of  the  statute  can 
be  sustained.  By  section  2  of  article  2  of  the 
Constitution  power  is  given  to  the  President,  by 
and  with  the  advice  and  consent  of  the  Senate, 
to  make  treaties,  but  there  is  no  suggestion  in 
the  record  or  in  the  briefs  of  a  treaty  with  the 
King  of  Hungary  under  ivhich  this  legislation 
can  he  supported/ 

The  Government  stated  in  its  brief  these  two 
propositions : 

'The  clause  in  question  should  be  held  valid 
because  it  relates  to  and  materially  aifects  the 
conditions  upon  which  an  alien  female  may  he 
permitted  to  remain  in  this  country,  and  the 
grounds  which  warrant  her  exclusion.    *     *     * 

The  validity  of  the  provision  in  question 
should  be  detennined  from  its  general  effect 
upon  the  importation  and  exclusion  of  aliens/ 

The  court  then,  without  stating  whether  or 
not  either  of  these  propositions  was  well  taken, 
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dismissed  tliem  with  the  statement  that  Hhe  act 
charged  has  no  significance  in  either  direction'. 

In  considering  the  decision  of  the  Supreme 
Court  in  the  Keller  case  attention  is  especially 
called  to  the  fact  that  in  the  opinion  the  court 
made  the  following  suggestions: 

'B}^  section  2  of  article  2,  of  the  Constitu- 
tion, power  is  given  to  the  President,  by  and 
with  the  advice  and  consent  of  the  Senate,  to 
make  treaties,  but  there  is  no  suggestion  in  the 
record  or  in  the  briefs  of  a  treaty  with  the  King 
of  Hungary  under  ivhich  this  legislation  can  he 
supported/ 

It  is  manifest  that  this  is  a  most  pregnant 
suggestion.  A  showing  that  the  legislation  in 
question  was  supported  by  a  treaty  could  not 
be  made  at  that  time,  however,  for  the  reason 
that  at  the  time  of  the  enactment  of  the  legisla- 
tion the  United  States  was  not  a  party  to  the 
international  agreement  covering  the  subject. 
In  fact,  this  Government  did  not  adhere  to  the 
international  agreement  until  a  date  subse- 
quent to  the  commission  of  the  offense  charged 
against  Keller. 

In  this  connection  the  chronology  of  events 
is  important.  The  existing  statute  on  the  sub- 
ject of  the  importation  of  alien  women  for  im- 
moral purposes  is  contained  in  section  3  of  the 
act  approved  February  20,  1907.  The  alleged 
illegal  act  of  which  the  defendant  stood  con- 
victed was  the  harboring  of  an  alien  woman  on 
June  1,  1908.  The  United  States  did  not  be- 
come a  party  to  the  international  agreement  for 
the  repression  of  the  trade  in  white  women 
until  June  15,  1908,  at  which  time  this  Govern- 
ment adhered  to  the  agreement  by  virtue  of  a 
proclamation  issued  by  President  Roosevelt. 
It  appears,  therefore,  that  the  statute  in  ques- 
tion became  a  law,  and  the  offense  involved  was 
committed,  previous  to  the  date  on  which  this 
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Government   became   a   party   to   the   interna- 
tional agreement. 

So  far  Congress  lias  not  enacted  legislation 
to  insure  the  carrying  out  of  the  provisions  of 
the  treaty  in  question. 

The  following  clearly  appears  from  an  analy- 
sis of  the  Supreme  Court  decision  above  men- 
tioned : 

First.  That  Congress  may  properly  enact 
legislation  affecting  the  conduct  of  an  alien 
while  residing  here  for  a  period  of  at  least  tivo 
or  three  years  after  the  alien's  arrival. 

Second.  That  Congress  may  provide  for  tlie 
punishment  of  wrongs  done  to  an  alien  during 
the  probationary  period — that  is  to  say,  the  Su- 
preme Court  intimates  very  broadly  that  Con- 
gress has  the  power  to  enact  a  law  making  it 
an  offense  to  'harhor'  for  ininioral  purposes,  by 
force  or  against  her  will,  an  alien  ivoman  or  girl 
witJiin  the  limited  period  referred  to. 

Third.  That  in  the  carrying  out  of  a  treaty 
obligation  Congress  has  the  authority  to  pass 
an  act  making  it  an  offense  to  harbor  an  alien 
woman  or  girl  for  immoral  purposes,  even  in 
the  absence  of  a  showing  that  force  or  restraint 
is  used — that  is  to  say,  in  the  decision  above 
referred  to  the  Supreme  Court  suggests  that  a 
different  conclusion  might  have  been  reached 
under  the  very  clause  then  under  consideration 
and  it  appeared  that  the  provision  in  question 
was  the  carrying  out  of  a  treaty  agreement." 

The  reference  as  made  by  the  committee  to  the 
Bitty  and  Keller  cases  in  no  way  discounts  the  full 
value  of  the  Bitty  case  as  sustaining  the  govern- 
ment's contention  in  the  case  at  bar. 

The  report  of  the  committee  further  shows  that 
in  its  opinion,  notwithstanding  the  ruling  in  the 
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Keller  case,  that  Congress  prior  to  the  international 
agreement  or  treaty  had  no  power  to  create  a  law 
making  the  harboring  within  the  United  States  of 
a  woman  for  the  purpose  of  jjrostitution  or  for  other 
immoral  purpose,  yet  the  bill  as  reported  and  as 
finally  enacted  would  be  clearly  within  the  con- 
stitutional  power   of   Congress. 

The  Bitty  case  as  we  have  seen,  clearly  held  that 
bringing  a  woman  into  the  United  States  for  an 
immoral  purpose  other  than  for  prostitution  or  to 
become  the  concubine  or  mistress  of  the  importer, 
was  an  offense  which  could  be  reached  by  federal 
legislation.  The  Keller  case  in  no  sense  impairs 
the  force  or  efficacy  of  that  ruling  as  announced  by 
Mr.  Justice  Harlan.  Even  the  Keller  case,  accord- 
ing to  the  opinion  of  the  majority  of  the  House  com- 
mittee, no  longer  governs  a  condition  of  facts  such 
as  that  presented  to  the  court  in  the  Keller  case. 
The  making  of  the  international  agreement  or 
treatj^  following  the  suggestion  of  the  Supreme 
Court  in  the  Keller  case,  according  to  the  opinion 
of  the  committee,  clearly  gave  the  Congress  the 
right  mider  the  Constitution,  to  make  "harboring" 
within  a  definite  time  of  the  arrival  in  this  country 
of  a  prostitute,  an  offense  under  the  statutes  of  the 
United  States. 

In  our  opinion  and  in  that  of  every  federal  court 
passing  on  the  question,  since  its  announcement,  the 
rule  in  the  Bitty  case  clearh^  and  absolutely  sustains 
our  contention  in  the  matter  of  the  proper  construc- 
tion of  the  so-called  ''Wliite  Slave  Traffic  Act".    It 
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clearly  sustains  our  contention  that  the  act  is  con- 
stitutional legislation.  It  clearly  sustains  our  con- 
tention that  the  transportation  in  either  interstate 
or  foreign  commerce  of  a  woman  to  become  the 
concubine  or  mistress  of  the  transporter  makes  him 
amenable  to  punislmient  under  the  letter  of  the 
statute.  The  Keller  case  was  relied  on  in  group  of 
white  slavery  cases  (Hoke  and  others)  reported  in 
227  U.  S.  in  supporting  the  contention  there  made 
that  the  statute  was  an  invasion  of  the  police  powers 
of  the  states  and  without  the  grant  of  powers  to 
Congress  by  the  federal  constitution.  This  conten- 
tion availed  not  in  that  group  of  cases  nor  has  it 
availed  in  any  federal  tribunal  passing  on  the  ques- 
tion since  the  decision  in  the  white  slavery  cases 
announced  by  Mr.  Justice  McKenna. 

The  Bitty  case  absolutely  sustains  our  contention 
that  it  was  within  the  constitutional  power  of  Con- 
gress to  legislate  against  immoral  practices  other 
than  commercialized  vice.  The  Bitty  case  is  still  the 
law.  Its  force  and  authority  has  not  been  to  any 
extent  impaired  by  any  ruling  announced  in  the 
Keller  case.  The  Keller  case  has  lost  its  force  and 
authority  by  reason  of  the  international  agreement 
or  treaty  entered  into  since  that  decision  was  an- 
nounced. The  condition  of  facts  presented  in  the 
Keller  case  can  clearly  be  reached  by  congressional 
action  taken  since  the  making  of  the  international 
agreement  or  treaty  covering  the  question.  Further- 
more, the  Bitty  case  is  recognized  by  the  so-called 
white  slavery  cases  reported  in  227  U.  S.,  by  the 
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Jack  Jolinsou  case,  decided  by  the  Circuit  Court 
of  Appeals,  and  by  the  Flasboller  case  in  205  Fed. 
Rep.  1006. 

The  Paris  agreement  added  nothing  to  the  power 
.of  the  Congress  to  legislate  for  American  residents 
or  citizens  on  the  subject  of  vice  other  tha/n  com- 
mercialized vice.  Under  the  commerce  clause  of  the 
Constitution,  the  Congress  had  clearly  the  power 
to  enact  legislation  by  which  it  was  made  a  crime 
to  transport  in  interstate  commerce  women  or  girls 
for  immoral  purposes  other  than  prostitution  or 
commercialized  vice,  so-called. 


XVIII. 

IF  AS  TO  ANY  ONE  OF  THE  FOUR  COUNTS  UNDER  WHICH 
DEFENDANT  WAS  FOUND  GUILTY  THE  INDICTMENT  AND 
PROOF  WERE  SUFFICIENT,  AND  NO  PREJUDICIAL  ERROR 
IS  SHOWN  IN  THE  TRIAL  OF  THE  ISSUES  AS  TO  SUCH 
ONE  COUNT,  NO  REVERSAL  CAN  BE  ALLOWED. 

Defendant  Biggs  was  indicted  on  six  counts.  He 
was  found  guilty  as  to  four.  The  penalty  imposed 
was  imprisonment  for  two  years  and  a  fine  of  $2000. 
Under  Sections  2  and  3  of  the  statute  the  maximum 
penalty  in  each  case  is  $5000  fine  and  five  years 
imprisonment.  If  the  record  shows  a  sufficient 
indictment  as  to  any  one  of  the  four  counts  on  which 
defendant  was  found  guilty,  competent  testimony 
in  support  thereof  and  absence  of  prejudicial 
error  in  the  trial  of  the  issues  as  to  such  one  count 
no  reversal  should  be  ordered  of  the  judgment.    In 
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Johnson  v.  United  States,  215  Fed.  687,  the  Circuit 
Court  of  Appeals  of  the  Seventh  Circuit,  said: 

''If  one  criminal  act  is  charged  in  several 
ways  one  good  count  supported  by  competent 
evidence,  will  sustain  a  general  verdict  of 
guilty.  If  several  criminal  acts  are  charged, 
and  if  the  sentences  are  made  to  run  concur- 
rently, the  same  rule  applies." 

In  Kalen  v.  United  States,  196  F.ed.  888,  the  court 

held  that 

"Wliere  a  defendant  indicted  on  two  counts 
was  convicted  on  both,  and  was  given  less  than 
the  maximum  sentence  permissible  under  either 
one,  it  is  no  ground  for  reversal  of  the  judg- 
ment that  one  of  the  counts  may  have  been 
defective." 

See  also  in  this  connection 

McDonald  v.  United  States,  63  Fed.  426; 
Evans  v.  United  States,  153  U.   S.  584;  38 

Law  Ed.  830; 
Clamen  v.  United  States,  142  U.  S.  140;  35 

Law.  Ed.  966. 


Summary. 

Before  bringing  this  argument  to  a  close,  we 
desire  to  suggest  that  a  companion  case  is  before 
the  court  for  consideration, — United  States  v.  F. 
Drew  Caminetti,  No.  2405.  Both  cases  involve  the 
same  four  persons  and  the  same  general  facts. 
They  both  deal  with  the  illicit  relations  existing 
between  Marsha  Warrington  and  Maury  I.  Biggs 
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and  Lola  Norris  and  F.  Drew  Caminetti,  between 
October,  1912,  and  March  14,  1913.  The  same  ques- 
tions of  law,  with  the  exception  of  some  minor  mat- 
ters, are  presented  by  the  record  in  each  case.  We 
respectfully  request  that  in  disposing  of  either  case 
the  argument  of  counsel  presented  in  the  other  may 
be  taken  into  consideration  by  the  court. 

In  view  of  the  length  of  the  argmnent  we  have 
prepared  an  index  showing  the  pages  at  which 
indicated  subject  matters  have  been  considered. 
The  index  precedes  the  argument. 

The  facts  alleged  in  the  four  counts  of  the  indict- 
ment on  which  the  defendant  was  found  guilty  were 
clearly  established  by  the  testimony  presented 
during  the  trial.  Ko  doubt  could  exist  in  the  mind 
of  any  reasonable  being  that  the  paramount  purpose 
of  Diggs  in  procuring  the  tickets  and  securing  the 
Pullman  accommodations  for  the  transportation, 
was  that  he  might  continue  his  illicit  relationship 
with  Marsha  Warrington  in  the  State  of  Nevada 
and  that  his  companion  should  likewise  consimnnate 
his  purpose  of  effectuating  the  ruin  of  the  girl,  Lola 
Norris.  He  fully  intended,  as  did  his  associate,  that 
the  two  women  should,  in  Nevada,  act  as  the  mis- 
tresses and  concubines  of  the  two  men.  From  early 
in  October,  1912,  until  March,  1913,  the  two  men 
acted  together  under  all  possible  circumstances  of 
time  and  place  for  the  accomplishment  of  their 
common  design, — the  ruin  of  the  two  girls. 
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As  to  the  law  of  the  case  we  claim  the  following: 

1.  Much  stress  has  been  laid  by  counsel  for  plain- 
tiff in  error  on  the  proposition  that  the  trial  judge 
committed  error  in  commenting  in  his  charge  on  the 
silence  of  the  defendant  and  his  failure  to  explain 
or  den}^  the  incidents  of  the  Reno  trip.  The  authori- 
ties abundantly  sustain  our  position  that  it  is  clearly 
within  the  function  of  a  federal  judge  to  express 
his  opinions  as  to  matters  of  fact  provided  always 
that  he  informs  the  jury  that  whatever  opinion  he 
may  have  expressed,  they  ultimately  have  the  ex- 
clusive right  to  pass  on  all  questions  of  fact. 

Since  the  elimination  of  the  Missouri  cases  by 
decisions  reported  in  157  and  158  S.  W.,  practically 
no  judicial  authority  sustains  the  position  taken  by 
counsel  on  this  matter.  The  Balliet  case,  so  much 
relied  on  by  them,  certainly  affords  no  foundation 
for  the  claim  made  that  either  Judge  Van  Fleet 
erred  in  his  charge  or  that  counsel  for  the  govern- 
ment in  their  argument  were  guilty  of  misconduct 
in  contending  that  the  jurors  in  arriving  at  a  ver- 
dict might  take  into  account  the  fact  that  Diggs 
had  failed  to  testify  as  to  the  incidents  of  the  Reno 
trip. 

2.  Marsha  Warrington  and  Lola  Norris,  neither 
in  law  nor  in  fact  were  accomplices  of  defendant 
Diggs.  There  was  no  reason  why  the  trial  judge 
should  instruct  the  jury  that  they  were  such  ac- 
complices or  that  their  testimony  should  be  received 
with  caution  or  viewed  with  distrust. 
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In  this  connection  see  the  following  language 
quoted  by  Judge  Cooper  at  page  20  of  his  argu- 
ment as  printed: 

"The  following  extracts  show  the  general 
understanding  in  the  House  as  to  the  scope  of 
the  bill. 

45  Cong.  Rec,  Pt.  1,  p.  812: 

'Mr.  Richardson.  This  hill  does  not  punish 
the  alien  ivoman,  or  any  otJter  tvoman,  for  being 
trafnsported  from  one  State  to  another,  does 
it? 

Mr.  Sims.    Do  you  desire  that  it  should? 

Mr.  Richardson.  I  am  asking  you  if  it  does. 
Yet  you  punivsh  the  man  who  aids  the  woman. 
You  punish  him  for  aiding  a  crime  that  you  do 
not  punish  her  for  committing/  " 

3.  The  amazing  proijosition  that  the  only  issue 
involved  in  the  indictment  escaped  the  attention  of 
the  trial  judge  and  of  counsel  for  the  govermnent 
has  certainly  not  been  established  by  plaintiff  in 
error. 

4.  The  matter  of  the  blood-stained  sheet,  so  fre- 
quently and  so  bitterly  adverted  to  by  counsel, 
hardly  deserves  the  dignity  of  passing  mention. 

5.  The  charge  of  misconduct  during  the  argu- 
ment by  both  counsel  for  the  government  is  abso- 
lutely without  adequate  or  any  foundation  in  the 
record.  Whatever  was  said  by  them  during  argu- 
ment and  whatever  suggestion  was  made  by  them  or 
either  of  them  to  the  jury,  as  to  the  proper  dis- 
charge of  their  duty  was  clearly  legitimate  argu- 
ment and  in  no  way  transcended  the  proper  limits 
set  for  forensic  discussion.    If,  however,  as  a  matter 
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of  fact,  any  language  or  conduct  of  counsel  could 
be  regarded  as  sufficient  basis  for  a  charge  of  mis- 
conduct, no  proper  procedure  was  resorted  to  by 
counsel  for  plaintiff  in  error  for  the  purpose  of 
bringing  that  question  regularly  before  this  court 
for  review. 

6.  The  seemingly  serious  objection  urged  by 
counsel  for  the  defendant  to  the  asking  of  the  ques- 
tion, what  he  meant  by  the  Reno  trip,  has  been 
absolutely  disposed  of  by  reference  to  the  record  of 
his  testimony. 

7.  No  error  was  committed  by  the  trial  court  in 
the  matter  of  refusing  to  allow  the  defendant  to 
reopen  the  examination  of  jurors  after  they  had 
already  completed  such  examination. 

8.  The  record  affords  no  evidentiary  foundation 
for  the  claim  that  the  court  erred  in  not  instructing 
the  jurors  that  they  might  consider  whether  the  wit- 
nesses Warrington  and  Norris  had  acted  under  any 
improper  influence  or  had  been  promised  immunity 
for  their  testimony. 

9.  The  trial  judge  was  clearly  warranted  by  the 
testunony  in  stating  that  the  evidence  produced 
before  them  by  the  government,  if  believed,  was 
sufficient  to  warrant  a  conviction.  The  language 
used  by  the  trial  judge  in  this  connection  was  not 
the  equivalent  of  that  criticized  in  Breece  v.  United 
States,  that  "In  his  opinion  it  was  the  duty  of  the 
jurors  to  convict". 
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10.  The  defendants  were  not  entitled  to  have  the 
cause  transferred  to  Sacramento  for  trial. 

11.  The  enactment  of  the  White  Slave  Traffic 
Act  was  a  legitimate  exercise  of  the  legislative 
power  of  the  Congress  under  the  constitution  of  the 
United  States.  The  question  of  the  constitution- 
ality of  the  law  has  been  repeatedly  determined  by 
the  highest  tribunal  in  the  land. 

12.  There  is  no  merit  in  the  point  urged  by 
counsel  for  defendant  that  the  immorality  de- 
nounced by  the  White  Slave  Traffic  Act  is  only 
commercialized  vice.  Even  the  congressional  re- 
port so  much  relied  upon  by  defendant's  counsel, 
if  carefully  examined,  affords  no  foundation  for 
the  claim  so  persistently  made  by  them  that  the 
statute  was  not  intended  to  cover  other  cases  of  im- 
moralit}^  than  that  which  they  are  pleased  to  term 
the  traffic  in  white  slaves.  The  report  shows  con- 
clusively that  the  bill  reported  on  December  21, 
1909,  was  not  in  form  the  same  as  the  law  when 
finally  enacted  six  months  later  after  passing 
through  the  Senate.  Both  the  Immigration  Statute 
and  the  Wliite  Slave  Traffic  law  cover  other  cases 
than  prostitution.  The  construction  put  by  the 
Supreme  Court  on  the  language  of  the  Immigration 
Statute,  must  be  followed  in  passing  on  the  identical 
language  when  found  in  the  White  Slave  Traffic 
Act.  Under  the  facts  and  the  law,  the  judgment  of 
the  trial  court  should  be  allowed  to  stand  as  the 
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final   and   proper   determination   of   the   questions 
here  involved. 

Dated,  San  Francisco, 
November  28,  1914. 

Respectfully  submitted, 

Theo.  J.  ROCHE^ 
Special  Assistant  to  the 
Attorney  General. 
Jeremiah  F.  Sullivan^ 
Of  Counsel. 
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IN  THE 

United  States  Circuit  Court  of  Appeals 

FOR  THE  NINTH  CIRCUIT. 

MAURY  I.  DIGGS, 

Plaintiff  in  Error, 

vs. 

\  No.  2404. 

UNITED  STATES  OF 
AMERICA, 

Defendant  in  Error. 


REPLY  TO  BRIEF  OF  SPECIAL 
ASSISTANT  TO  THE  ATTOR- 
NEY GENERAL. 

When  this  case  was  called  for  argument,  Mr. 
Roche  stated  that  he  did  not  have  his  brief 
prepared,  and  asked  time  to  file  it  later.  This 
was  granted,  and  the  plaintiff  in  error,  called 
throughout  the  defendant,  was  allowed  to 
reply,  if  he  desired  that  privilege.  The  oral 
argument  was  limited  in  its  scope,  but  the  brief 
filed  by  Mr.  Roche  covers  a  wide  field.  We, 
therefore,  submit  the  following  reply: 


I. 

Forty-four  pages  of  Mr.  Roche's  brief  are 
devoted  to  facts  antedating  the  Reno  trip,  en- 
larged on  for  the  purpose  of  showing  moral 
depravity  on  the  part  of  the  defendant.  But, 
taking  the  testimony  quoted  by  Mr.  Roche, 
without  referring  to  other  parts  of  the  trans- 
cript, it  shows: 

1.  That  the  relations  between  the  prosecut- 
ing witness  and  defendant  Maury  Diggs  had 
commenced  long  before  the  Reno  trip  was  ever 
thought  of. 

2.  That  both  parties  were  guilty  of  culpable 
conduct. 

3.  That  such  conduct  could  have  been  pros- 
ecuted under  the  state  laws. 

4.  That  the  so-called  Reno  trip  was  but  a 
continuation  of  such  conduct. 

5.  That  to  constitute  the  trip  to  Reno  a 
crime,  it  was  necessary  that.it  should  have  been 
taken  for  the  purpose  stated  in  the  indictment, 
or  at  least  for  a  purpose  denounced  by  the 
Mann  Act.  The  purpose  is  the  gist  of  the 
Oiffense.  The  evidence  quoted  by  Mr.  Roche 
shows  that  such  was  not  the  purpose  of  the 
trip. 


6.  It  was  proven  by  the  defendant  that  he 
had  been  told  that  he  and  the  girls  were  about 
to  be  arrested,  and  he  believed  it  to  be  true. 
The  witnesses  who  told  him  this  were  pro- 
duced and  so  testified.  The  prosecution 
attempted  to  prove  that  no  warrant  had  been 
issued  for  his  arrest.  This  was  true,  but  did 
not  affect  the  fact  that  he  had  been  told  that 
such  a  warrant  was  to  be  issued. 

7.  The  plaintiff  had  also  been  told  by  one 
of  the  girls  that  a  reporter  on  a  local  paper 
was  about  to  publish  an  account  of  their  esca- 
pades. Lola  Norris  said  she  had  been  so  in- 
formed by  Marsha  Warrington.  The  prosecu- 
tion attempted  to  contradict  this,  not  by  show- 
ing that  he  was  not  so  told,  but  that  such  a  tale 
was  not,  in  fact,  to  be  j)ublished.  This  was 
not  a  contradiction  of  the  fact  that  the  defend- 
ant had  been  so  informed. 

8.  The  father  of  Maury  Diggs  was  about 
to  have  him  arrested.    This  is  uncontradicted. 

9.  All  the  testimony  quoted  by  Mr.  Roche 
shows  conclusively  that  the  purpose  of  the  trip 
to  Reno  was  to  escape  notoriety  and  arrest. 

Such  testimony,  measured  by  its  legal  effect, 
while  it  may  show  moral  delinquency,  does  not 


show  the  commission  of  the  crime  charged  in 
the  indictment.  But  a  jury,  who  cannot  dif- 
ferentiate between  what  constitutes  a  state 
offense  and  a  federal  offense,  are  apt  to  think 
that  a  defendant  should  be  convicted  on  gen- 
eral principles,  and  this  we  contend  was  what 
was  done  in  the  court  below.  The  defendant 
was  not  placed  on  trial  for  moral  delinquency, 
but  for  a  specific  offense. 


II. 

We  contend  that  the  instruction  of  Judge 
Van  Fleet,  on  the  question  of  defendant's  fail- 
ing to  testify  to  certain  facts,  could  be  used 
against  him,  as  a  matter  of  law,  was  erroneous. 
We  contend  that  it  placed  an  undue  burden  on 
the  defendant.  We  maintain  that  it  was  mis- 
leading. This  instruction,  or  one  of  similar 
import,  is  condemned  in 

Balliet  v.  United  States,  129  Fed.  689, 
696. 

IN  NO  CASE  HAS  SUCH  AN  INSTRUC- 
TION BEEN  UPHELD. 

Conceding  that  counsel  in  his  argument  may 
comment  upon  the  matter  without  error,  this 
is  quite  a  different  thing  from  the  court 
instructing  the  jury,  as  a  matter  of  law.  Many 
courts  hold  that  even  counsel  cannot  comment 
upon  it  at  all.  No  court  holds  that  the  judge 
can  give  an  instruction,  such  as  was  given  in 
this  case. 

Speaking  of  the  Balliet  case,  Mr.  Roche  says 
(Page  88)  : 

"If  it  asserts  the  doctrine  claimed  by 
counsel  and  is  the  leading  case  on  the  sub- 
ject, it  is  somewhat  remarkable  that  it  has 


never  been,  at  any  time,  cited  by  any  fed- 
eral court  as  sustaining  the  doctrine  here 
contended  for  by  plaintiffs  in  error." 

In  reply,  we  may  say  that  this  case  has 
never  been  repudiated  by  any  court,  and  that 
probably  the  Diggs  and  Caminetti  cases  and 
the  Balliet  case  are  the  only  cases  in  which 
such  an  instruction  has  been  given,  Mr.  Roche, 
in  his  elaborate  brief,  presents,  and  we  assume, 
in  view  of  his  great  industry  and  research,  has 
been  able  to  find,  no  case  in  which  such  an 
instruction  has  been  upheld.  The  best  that  he 
can  do  is  to  present  cases  in  which  counsel  in 
argument  have  been  allowed  to  comment. 
Counsel  may  be  mistaken,  and  the  jury  may 
disregard  everything  that  he  says,  but,  in  a 
jury  trial,  the  jury  must  take  the  law  as  the 
court  gives  it  to  them,  and  if  the  court  gives 
them  that  which  is  not  the  law  on  a  material 
point  to  a  defendant's  disadvantage,  the  de- 
fendant has  not  had  that  legal  trial  to  which 
he  was  entitled. 

The  trial  court  in  the  case  at  bar  went  much 
too  far  when  it  told  the  jury  that : 

*^It  is  a  legitimate  inference  that  could 
he  have  truthfully  denied  or  explained  the 
incriminating  evidence  against  him  he 
would  have  done  so/' 


IT  IS  MOST  SIGNIFICANT  THAT  THE 
TRIAL  JUDGE,  IN  HIS  SUBSEQUENT 
CHARGE  TO  THE  JURY  IN  THE  CASE 
OF  F.  DREW  CAMINETTI  (now  also  pend- 
ing in  this  Appellate  Tribunal),  ELIMIN- 
ATED THE  WORDS:  "IT  IS  A  LEGITI- 
MATE INFERENCE  THAT  COULD  HE 
HAVE  TRUTHFULLY  DENIED  OR  EX- 
PLAINED THE  INCRIMINATING  EVI- 
DENCE AGAINST  HIM  HE  WOULD 
HAVE  DONE  SO."  (See  this  fully  explained 
on  page  85  of  the  Opening  Brief  in  this  Court 
in  the  case  of  Caminetti  v.  United  States,  No. 
2405;  compare  also  language  of  both  charges 
as  contained  in  the  respective  transcripts  of 
record;  in  the  Diggs  case  at  pages  390-391  of 
the  transcript  of  record,  and  in  the  Caminetti 
case  at  pages  439-440,  445,  of  the  transcript 
of  record.) 

THIS,  OF  ITSELF,  INDICATES  MOST 
STRONGLY  THAT  THE  LEARNED 
JUDGE  OF  THE  COURT  BELOW,  IN 
INSTRUCTING  THE  JURY  IN  THE 
SUBSEQUENT  CAMINETTI  TRIAL, 
CONSIDERED  THAT  HE  HAD  GONE 
ENTIRELY  TOO  FAR  IN  CHARGING 
THE  JURY  AS  HE  DID  IN  THE  DIGGS 
TRIAL,  AND,  FOR  THAT  REASON, 
ELIMINATED      FROM      HIS      SUBSE- 
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QUENT  CHARGE  IN  THE  CAMINETTI 
CASE,  THE  LANGUAGE:  "IT  IS  A 
LEGITIMATE  INFERENCE  THAT 
COULD  HE  HAVE  TRUTHFULLY  DE- 
NIED OR  EXPLAINED  THE  INCRIM- 
INATING EVIDENCE  AGAINST  HIM 
HE  WOULD  HAVE  DONE  SO."  OTHER- 
WISE, THE  INSTRUCTIONS  TO  BOTH 
JURIES  IN  THE  DIGGS  AND  CAMI- 
NETTI CASES,  ON  THIS  PARTICULAR 
SUBJECT,  ARE  EXACTLY  THE  SAME. 
WE  RESPECTFULLY  SUBMIT  THAT 
THE  ELIMINATION,  BY  THE  TRIAL 
JUDGE,  OP  THE  ABOVE  QUOTED  LAN- 
GUAGE CAN  BE  EXPLAINED  ON  NO 
OTHER  THEORY  BUT  THAT  HE  CON- 
SIDERED THAT  HE  HAD  SUBSTAN- 
TIALLY ERRED  IN  HIS  INSTRUC- 
TIONS IN  THE  DIGGS  CASE  AND  THAT 
HE  SOUGHT  TO  AVOID  A  REPETITION 
OF  THE  SAME  ERROR  IN  THE  CAMI- 
NETTI CASE  BY  ELIMINATING  THE 
LANGUAGE  ABOVE  QUOTED.  HOW- 
EVER, WE  SUBMIT  THAT  EVEN  THE 
INSTRUCTION  IN  THE  CAMINETTI 
CASE,  MODIFIED  AS  IT  WAS,  IS 
EQUALLY  ERRONEOUS  AND  CONSTI- 
TUTES REVERSIBLE  ERROR. 


It  is  not  necessary  to  repeat  the  language 
of  the  court  of  appeals  in  the  eighth  circuit 
showing  why  such  an  instruction  is  erroneous, 
misleading  and  prejudicial. 

We  do  not  concede,  as  a  proposition  of  law, 
or  of  logic,  or  of  reason,  or  of  sense,  or  of  fact, 
that  "it  is  a  legitimate,"  or  any  just,  or  reason- 
able, "inference"  that  because  a  defendant 
does  not  deny  or  explain  all  the  incriminating 
evidence  against  him  it  is  for  the  reason  that 
he  cannot  truthfully  deny  or  explain.     Our 
common  knowledge  and  experience  in  human 
affairs  teaches  us  that  many  things,  at  times, 
cannot  be  explained  or  denied,  or  at  least  satis- 
factorily explained  or  denied.    Defendants  are 
often  the  victims  of  circumstances  and  are 
placed  in  such  positions  that  they  are  unable 
to  explain  many  matters. 

The  instruction  in  the  case  at  bar,  as  in  the 
Balliet  case,  certainly  went  entirely  too  far. 
We  can  perceive  no  real  distinction  between 
telling  the  jury,  as  was  done  in  the  Balliet  case, 
that:  "You  may  consider  in  determining  the 
question,  the  fact  that  the  defendant  having 
gone  upon  the  witness  stand,  if  he  has  not  fully 
explained,  or  has  not  explained  matters  which 
are  material  to  the  issues  in  this  case  and  which 
are  naturally  within  his  hnoivledge,  you  may 
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consider  that  as  a  circumstance  tending  to 
slioiv  that  the  facts  if  explained  would  hear 
Old  the  contention  of  the  Government,  and  his 
failure  to  give  them  or  to  give  a  truthful  ex- 
planation is  against  him/'  and  telling  the  jury, 
as  was  done  in  the  case  at  bar,  ''if  he  {defend- 
ant) has  failed  to  deny  or  explain  acts  of  an 
incriminating  nature  that  the  evidence  of  the 
prosecution  tends  to  establish  against  him, 
such  failure  may  not  only  he  commented  upon, 
hut  may  he  considered  hy  the  jury  with  all  the 
other  circumstances  in  reaching  their  conclu- 
sion as  to  his  guilt  or  innocence;  SINCE  IT  IS 
A  LEGITIMATE  INFERENCE  THAT, 
COULD  HE  HAVE  TRUTHFULLY  DE- 
NIED OR  EXPLAINED  THE  INCRIM- 
INATING EVIDENCE  AGAINST  HIM, 
HE  WOULD  HAVE  DONE  SO/'  Placed 
side  by  side,  both  instructions  amount  to  sub- 
stantially the  same  thing.  They  are  unfavor- 
able and  prejudicial  to  a  defendant.  They 
place  him  in  a  most  unfavorable  and  prejudi- 
cial attitude  before  the  jury.  They  indicate  a 
hostile  attitude  on  the  part  of  the  trial  Judge. 
They  place  an  undue  burden  upon  a  defendant, 
requiring  him  to  explain  or  deny  everything 
of  an  incriminating  nature.  They  are  mislead- 
ing.   The  jury  is  not  informed  what  acts  of  an 
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incriminating  nature  the  defendant  must  ex- 
plain or  deny. 

As  was  well  said  hj  the  Supreme  Court  of 
the  United  States,  in  the  case  of  Hicks  v. 
United  States,  150  U.  S.  442;  37  L.  Ed.  1137, 
1138, 1141 :  ' '  Still  it  must  be  remembered  that 
men  may  testify  truthfully,  although  their 
lives  hang  in  the  balance,  and  that  the  law,  in 
its  wisdom,  has  provided  that  the  accused  shall 
have  the  right  to  testify  in  his  own  behalf. 
Such  a  privilege  would  be  a  vain  one  if  the 
judge,  to  wJiose  lightest  word  the  jury,  prop- 
erly enough,  give  a  great  to  eight,  should  inti- 
mate that  the  dreadful  condition  in  which  the 
accused  finds  himself  should  deprive  his  testi- 
mony of  probability.  The  wise  and  humane 
provision  of  the  law  is  that  'the  person  charged 
shall,  at  his  own  request,  but  not  otherwise,  be 
a  competent  witness.^  THE  POLICY  OF 
THIS  ENACTMENT  SHOULD  NOT  BE 
DEFEATED  BY  HOSTILE  COMMENTS 
OF  THE  TRIAL  JUDGE,  WHOSE  DUTY 
IT  IS  TO  GIVE  REASONABLE  EFFECT 
AND  FORCE  TO  THE  LAW." 

The  instructions  of  the  trial  court,  in  the 
case  just  cited,  were  not  nearly  as  prejudicial 
as  the  instructions  in  the  Bailie t  case  and  in 
the  case  at  bar,  and  yet  the  Supreme  Court 
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declared  that:  "Tlie  policy  of  this  enactment 
should  not  he  defeated  hy  hostile  comments  of 
the  trial  Judge,  whose  duty  it  is  to  give  reason- 
able effect  and  force  to  the  law." 

We  have  made  a  most  painstaking  examina- 
tion of  every  authority  and  statement  of  a  text- 
writer  referred  to  by  the  able  counsel  for  the 
Government  in  their  brief.  In  maintaining 
their  contention,  that  ''the  accused  having  vol- 
untarily taken  the  witness  stand  waived  all 
immunity"  (see  subdv,  IV,  pp.  73-90),  it  will 
be  noted  that  counsel  for  the  Government  con- 
stantly confuses  and  confounds  the  failure  or 
refusal  of  a  defendant  to  answer  proper  and 
material  questions  actually  put  to  him  on  cross 
examination  with  a  radically  different  situa- 
tion existing  in  the  case  at  bar  where  it  appears 
that  the  defendant  never  refused  to  answer  any 
proper  or  material  questions. 

We  respectfully  submit,  as  too  plain  for 
argument,  that  it  is  one  thing,  in  the  law,  for 
a  defendant  to  fail  or  refuse  to  answer  proper 
and  material  questions,  and  that  such  failure 
or  refusal  to  answer  proper  and  material 
questions  may  be  commented  upon  by  the  pros- 
ecuting attorney  in  his  argument  to  the  jury; 
and  that  it  is  quite  another  and  different  thing 
to  permit  the  prosecuting  officer  to  comment 
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upon  the  fact  that  the  defendant  did  not  ex- 
plain or  deny  certain  matters  when  the  prose- 
cuting attorney  either  could  not  lawfully,  on 
cross  examination,  or  did  not  see  fit  to,  ask  the 
defendant  to  explain  or  deny  the  matters  re- 
ferred to  by  him  in  his  argument  to  the  jury. 
We  concede  that,  if  the  defendant  in  the 
case  at  bar,  on  being  cross  examined  by  the 
prosecuting  attorney,  had  either  failed  or 
flatly  refused  to  answer  proper  and  material 
questions,  actually  put  to  him,  his  conduct  in 
that  connection  and  his  failure  or  refusal 
could  be  commented  upon  by  the  prosecuting 
attorney. 

BUT  THAT  IS  NOT  THE  CASE 
AT  BAR.  THE  DEFENDANT  DIGGS 
NEVER  REFUSED  OR  FAILED  TO 
ANSWER  ANY  PROPER  OR  MATERIAL 
QUESTIONS. 

SUCH  BEING  THE  FACTS,  HOW  CAN 
THE  SEVERAL  AUTHORITIES  AND 
PASSAGES  FROM  TEXT-BOOKS  RE- 
LATING TO  THE  FAILURE  OR  RE- 
FUSAL OF  A  DEFENDANT  ''TO  AN- 
SWER PROPER  AND  MATERIAL 
QUESTIONS"  BE  DEEMED  APPLI- 
CABLE? 
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Briefly,  we  refer  to  the  authorities  and 
statements  of  the  law,  cited  by  counsel  for  the 
Government,  to  show  their  utter  inapplicabil- 
ity to  the  case  at  bar. 

On  pages  89-90,  of  the  Government  Brief, 
counsel  calls  attention  to  the  case  of  Fitz- 
patrick  v.  United  States,  178  U.  S.  304,  316 ; 
4  L.  Ed.  1083.  That  was  a  case  involving  the 
question  solely  of  the  proper  limits  of  the  cross 
examination  to  which  a  defendant  subjects 
himself  when  he  takes  the  stand.  This  is  not 
the  situation  in  the  case  at  bar.  In  our  Open- 
ing Brief,  pages  33-35,  we  referred,  at  con- 
siderable length,  to  the  leading  case  of  Fitz- 
patrick  v.  United  States,  supra,  and  showed 
unquestionably  that  that  case  only  involved 
the  point,  as  to  the  proper  limits  of  the  cross 
examination  to  which  a  defendant  subjects 
himself  when  he  takes  the  stand. 

On  pages  90-92  of  the  Government  Brief, 
reference  is  made  to  the  case  of  State  v.  Ober, 
52  N.  H.  459 ;  13  Am.  Rep.  88-91.  That  case 
is  absolutely  inapplicable  and  relates  to  a 
refusal  of  a  defendant,  in  that  case,  ''to  submit 
to  a  full  cross  examination,  within  proper 
limits."  That  is  not  this  case.  The  defendant 
Diggs  never  refused  to  submit  to  a  full  cross 
examination  within  proper  limits. 
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On  page  90  of  the  Government  Brief,  refer- 
ence is  made  to  a  note  in  the  third  edition  of 
Judge  Cooley's  work  on  Constitutional  Lim- 
itations, referring  to  the  Ober  case.  Of  course, 
the  observations  of  Judge  Cooley,  in  citing  the 
Ober  case,  related  to  "the  right  of  comment 
where  the  party  makes  himself  his  own  witness 
and  tJien  refuses  to  answer  proper  questions/' 
a  radically  different  situation  from  that  exist- 
ing in  the  case  at  bar. 

On  pages  91-92  of  the  Government  Brief, 
reference  is  made  to  the  case  of  State  v.  Went- 
worth,  65  Me.  234;  20  Am.  Rep.  688,  where 
after  a  review  of  the  authorities  on  the  subject 
it  was  held  in  that  case,  as  shown  by  the  sylla- 
bus, that  (2)  the  defendant  ''could  not  refuse 
to  answer  questions  put  on  cross  examination 
to  discredit  his  direct  evidence,  on  the  ground 
that  answering  would  incriminate  himself." 
This  mere  statement  shows  its  utter  inapplica- 
bility to  the  case  at  bar. 

On  page  92  of  the  Government  Brief,  counsel 
refers  to  12  CYC,  pp.  576-7,  as  stating  the  rule 
on  the  subject.  But  ''the  rule  on  the  subject" 
will  be  found  to  relate  to  the  proposition  that : 
"The  prosecuting  attorney  then  has  the  same 
rights  to  attack  his  (defendant's)  credibility 
in  argument  or  to  comment  upon  his  testimony 
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OR  UPON  HIS  FAILURE  OR  REFUSAL 
TO  ANSWER  PROPER  AND  MATERIAL 
QUESTIONS  WITHIN  HIS  KNOWL- 
EDGE AS  IN  THE  CASE  OF  ANY  OTHER 
WITNESS."  That  is  not  this  case.  The  de- 
fendant Diggs  never  refused  to  answer  any 
proper  or  material  questions  on  cross-examina- 
tion. Had  counsel  for  the  Government  read  a 
little  further  in  CYC,  Vol.  12,  on  the  next 
page,  pp.  577-578,  he  would  have  found  the 
rule  applicable  to  the  situation  in  the  case  at 
bar  stated  as  follows: 

"In  those  states  where  the  accused  is 
subject  to  cross-examination  only  as  to 
those  matters  testified  to  on  his  direct  ex- 
amination, the  prosecution  cannot  com- 
inent  upon  his  silence  on  cross  examina- 
tion as  to  matters  not  touched  upon  in 
direct  examination/^ 

In  the  Federal  courts  and  in  the  courts  of 
the  State  of  California,  the  right  of  cross  ex- 
amination is  restricted  to  matters  inquired  of 
in  chief. 

12  CYC,  577,  578; 
People  V.  McGungill,  41  Cal.  429; 
People  V.  Saunders,  114  Cal.  216 ; 
State  V.  Elmer,  115  Mo.  401 ;  22  S.  W. 
369; 

State  V.  Fairlamb,  121  Mo.  137; 
State  V.  Baldsoer,  88  Iowa  55 : 
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Balliet  v.  United  States,  129  Fed.  689; 
United  States  v.  Mullanej^  32  Fed.  370 ; 
Sec.  13,  Art.  1,  Const,  of  Cal. ; 
Sec.  1332,  Cal.  Penal  Code. 

In  the  case  of  United  States  v.  Mullaney, 
just  cited,  Mr.  Justice  Brewer  said: 

"Of  course,  cross  examination  is,  in  the 
Federal  Courts,  limited  to  the  matter  of 
the  direct  examination,  and  cannot  extend 
beyond  the  facts  and  circumstances  which 
are  a  part  of  or  connected  directly  with 
the  subject  matter  of  the  direct  testi- 
mony. ' ' 

The  case  of  People  v.  Mead,  145  Cal.  500, 
cited  on  page  92  of  the  Government  Brief,  is 
not  applicable  at  all  because,  in  that  case  it 
appeared  "that  the  defendant  had  testified 
EQUIVOCALLY  on  that  subject  and  denied 
the  marriage,  if  at  all,  only  by  implication." 
It  was  held  that  the  prosecuting  attorney  had 
the  right  to  comment  upon  the  EQUIVOCAL 
manner  in  which  he  testified  and  denied  the 
marriage.    That  is  not  this  case. 

The  same  may  be  said  of  another  California 
case  cited  by  counsel  for  the  Government  on 
page  92  of  his  Brief,  the  case  of  People  v. 
Wong  Bin,  139  Cal.  65-66.  In  that  case,  the 
defendant  took  the  stand  and  "went  fully  into 
the  details  of  the  difficulty,  claiming  that  the 
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killing  was  in  self  defense."  Having  gone 
fully  into  the  subject,  it  was  held  that  "under 
these  circumstances  the  District  Attorney  was 
authorized  in  commenting  upon  his  failure  to 
deny  certain  alleged  statements  testified  to  by 
other  witnesses  to  have  been  made  by  him, 
inconsistent  with  Ms  testimony  given  on  the 
trial."  The  Supreme  Court  of  California 
immediately  qualified  this  language  by  adding : 
' '  The  question  thus  presented  is  VERY  DIF- 
FERENT from  the  case  where  the  defendant 
is  not  a  witness  at  all,  OR  A  WITNESS 
ONLY  AS  TO  SOME  FORMAL  MAT- 
TER." 

The  case  of  Powers  v.  United  States,  223 
U.  S.  303-316;  56  L.  Ed.  448,  cited  on  page  93 
of  the  Government  Brief,  is  also  utterly  in- 
applicable to  the  situation  in  the  case  at  bar. 
That  case,  like  the  Fitzpatrick  case,  involved 
the  question  as  to  the  proper  limits  of  the  cross 
examination  of  the  defendant.  That  is  not  the 
case  at  bar.  No  question  as  to  the  proper 
limits  of  any  cross  examination  of  the  defend- 
ant Diggs  arises  in  this  connection. 

The  case  of  Sawyer  v.  United  States,  202 
U.  S.  150-168;  50  L.  Ed.  979,  cited  on  page  93 
of  the  Government  Brief,  is  also  utterly  in- 
applicable to  the  situation  in  the  case  at  bar. 


19 

The  question  involved  in  that  case  was  as  to 
the  proper  limits  of  the  cross  examination  of 
the  defendant.  The  Supreme  Court,  through 
Mr.  Justice  Peckham,  held :  "It  has  been  held 
in  this  Court  that  a  prisoner  who  takes  the 
stand  in  his  own  behalf  waives  his  constitu- 
tional privilege  of  silence,  and  that  the  prose- 
cution has  the  right  to  cross  examine  him  upon 
his  evidence  in  chief  with  the  same  latitude  as 
tvould  be  exercised  in  the  case  of  an  ordinary 
witness,  as  to  the  circumstances  connecting 
him  tvith  tlie  crime."  (Citing  Fitzpatrick  v. 
United  States,  178  U.  S.  304;  44  L.  Ed.  1078, 
20  Sup.  St.  Rep.  944.)  No  such  proposition 
is  involved  in  the  case  at  bar. 

The  case  of  Cotton  v.  State,  decided  by  the 
Supreme  Court  of  Alabama,  6  South.  372, 
cited  on  page  93  of  the  Government  Brief,  is 
also,  upon  the  facts,  utterly  inapplicable  to 
the  case  at  bar.  There,  it  appeared  that :  ' '  De- 
fendant was  sworn  and  examined  on  his  own 
request,  and  REFUSED  TO  DENY  that  he 
took  the  steer,  or  that  he  sold  it  to  one  Beas- 
ley."  In  his  argument  to  the  jury,  the  prose- 
cuting attorney  was  held  justified  in  comment- 
ing on  the  refusal  of  the  defendant  to  deny  as 
above  stated.  Such  a  state  of  facts  does  not 
exist  in  the  case  at  bar. 
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We  are  unable  to  find  a  case  of  Graves  v. 
State,  claimed,  by  counsel  for  the  Government, 
on  page  94  of  tlieir  Brief,  to  be  reported  in  7 
South.  317,  but  if  it  is  anything  like  the  case  of 
Cotton  V.  State,  supra,  it  is  self-evident  that 
it  is  inapplicable  to  the  case  at  bar. 

The  case  of  State  v.  Harrington,  12  Nev. 
129,  relied  upon  by  counsel  for  the  Govern- 
ment on  page  93  of  their  Brief,  is  also  inappli- 
cable as  to  the  facts,  and  furthermore,  v^hat  is 
there  said  is  clearly  obiter  dictum. 

In  that  case,  it  appeared  that:  "Counsel 
for  defendant,  in  his  argument  before  the  jury, 
which  iDreceded  that  of  the  district  attorney, 
claimed  and  argued  that  the  statements  of  wit- 
ness Merrow  were  false.  The  district  attorney 
in  his  reply,  without  objection  on  the  part  of 
counsel  for  defendant  or  the  court,  stated  to 
the  jury  'that,  inasmuch  as  the  defendant, 
when  testifying  in  his  own  behalf,  had  not 
contradicted  the  statement  of  Merrow,  they 
must  take  said  statement  as  absolutely  true, 
that  therefore  it  was  true.'  " 

The  case  was  reversed.  The  Supreme  Court, 
in  its  opinion,  approved  of  one  of  the  very 
authorities  cited  by  us  in  support  of  the  point 
we  make  that  error  was  committed  by  the  trial 
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court.  That  authority  is  People  v.  McGungill, 
cited  by  us  on  pages  28,  52  of  our  Opening 
Brief.  The  Supreme  Court  of  Nevada,  in 
approving  of  the  law  as  declared  in  the  case  of 
People  V.  McGungill,  said : 

"In  the  second  case,  (People  v.  McGun- 
gill) the  defendant  offered  himself  as  a 
witness  in  his  own  behalf,  and  was  only 
asked  if  he  had  had  certain  conversation 
with  one  Yates,  testified  to  by  said  Yates, 
and  he  answered  that  he  had  not.    He  was 
examined  no  further  by  his  counsel  than 
concerning  such  conversation,  nor  was  he 
examined  upon  any  other  point,  hut  an- 
swered all  qtiestions  required  of  him  by 
the  court.     Upon  the  argument,  counsel 
for  the  prosecution  conunented  upon  the 
fact,  before  the  jury,  that  the  defendant 
refused  to  be  cross  examined  as  to  the 
whole    case.      Defendant's    counsel    pro- 
tested against  such  comments,  but  they 
were  continued  by  permission  of  the  court. 
The  appellate  court  held  that  such  action 
by  the  court  below  was  error.    No  witness 
under  the  circumstances  stated  could  have 
been  cross-examined  as  to  the  whole  case. 
If  the  court  had  compelled  defendant  to 
answer  beyond  the  line  of  legitimate  cross 
examination,  its  action  would  have  been 
error  in  a  double  sense;  first,  in  alloiving 
counsel  to  press  in  cross  examination  fur- 
ther than  is  permissible  in  other  cases; 
second,  in  compelling  defendant  to  fur- 
nish, against  his  ivill  and  contrary  to  law, 
testimony  for  the  prosecution.    Defendant 
only  claimed  the  rights  of  an  ordinary 
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witness  unde?-  established  rules  of  evi- 
dence. Counsel  for  the  prosecution,  by 
permissiofi  of  the  court,  and  against  the 
rightful  protest  of  defendant,  contrary  to 
the  fact,  construed  a  legitimate  exercise  of 
a  legal  right  to  be  evidence  of  defendant's 
guilt." 

It  need  not  be  stated  that  the  facts  of 
the  tivo  cases  cited  and  tlie  one  in  hand  are 
so  widely  different  that  the  former  are  no 
authority  for  appellant  in  this  case. 

In  addition  to  the  foregoing,  it  is  proper 
to  remark  that  it  is  apparent  to  our  minds, 
from  the  bill  of  exceptions,  that  the  com- 
ments of  the  district  attorney  complained 
of  were  called  by  those  of  the  defendant's 
counsel  in  declaring  the  testimony  of  the 
witness  Merrow  to  be  false.  In  reply,  the 
district  attorney,  to  sustain  the  witness, 
and  to  show  the  truthfulness  of  his  testi- 
mony, stated  that  the  defendant,  although 
he  had  an  opportunity  to  do  so,  had  not 
contradicted  the  witness.  The  comments, 
under  the  circumstances,  were  proper." 

By  approving  of  the  law  as  declared  in  the 
case  of  People  v.  McGungill,  the  Supreme 
Court  of  Nevada  really  supports  the  position 
we  maintain  in  the  case  at  bar. 

In  fact,  the  language  of  the  Supreme  Court 
of  Nevada,  in  the  case  of  State  v.  Harrington, 
can  readily  be  paraphrased  so  as  to  apply  to 
the  facts  of  the  case  at  bar  as  follows : 
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''He  (defendant)  ivas  examined  no  fur- 
ther by  his  counsel  than  concerning  such 
conversation,  nor  was  he  examined  upon 
any  other  point,  lid  answered  all  ques- 
tions required  of  him  by  the  court.    Upon 
the  argument,  counsel  for  the  prosecution 
commented  upon  the  fact,  before  the  jury, 
that  the  defendant  refused  to  be  cross  ex- 
amined as  to  the  whole  case.    Defendant's 
counsel  protested  against  such  comments, 
but  they  were  continued  by  permission  of 
the  court.    The  appellate  court  held  that 
such  action  by  the  court  below  tvas  error. 
No  tvitness  under  the  circumstances  stated 
could  have  been  cross  examined  as  to  the 
whole  case.    If  the  court  had  compelled 
defendant  to  anstuer  beyond  the  line  of 
legitimate   cross  examination,  its  action 
woidd  have  been  error  in  a  double  sense; 
first,  in  allowing  counsel  to  press  in  cross 
examination  further  than  is  permissible  in 
other  cases;  second,  in  compelling  defend- 
ant to  furnish,  against  his  tvill  and  con- 
trary to  law,  testimony  for  the  prosecu- 
tion.   Defendant  only  claimed  the  rights 
of  an  ordinary  witness  under  the  estab- 
lished rules  of  evidence.    Counsel  for  the 
prosecution,  by  permission  of  the  court, 
and  against  the  rightful  protest  of  defend- 
ant, contrary  to  the  fact,  construed  a  legit- 
imate exercise  of  a  legal  right  to  be  evi- 
dence of  defendant's  guilt." 

The  case  of  State  v.  Grubb,  99  S.  W.  1083, 
referred  to  on  pages  101-103  of  the  Govern- 
ment Brief,  "does  not,  in  terms,  repudiate  or 
reverse  the  earlier  Missouri  decisions,"  as  is 
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conceded  by  counsel  for  the  Government  on 
page  103  of  the  Government  Brief.  The  case 
involved  the  theft  of  certain  cattle  and  the 
possession  of  them  and  the  district  attorney 
had  adverted  to  the  failure  of  the  defendant 
charged  with  larceny  to  explain  the  possession 
of  stolen  property  recently  after  it  had  been 
stolen.  As  was  well  said  by  the  Supreme 
Court  of  Missouri  in  that  case,  the  law  "was 
never  intended  to  prohibit,  nor  did  it  have  the 
effect  of  prohibiting,  a  court  having  criminal 
jurisdiction  from  instructing  a  jury  as  to  the 
presumption  arising  from  the  recent  posses- 
sion of  stolen  property,  nor  to  deprive  counsel 
for  the  State  of  arguing  the  effect  of  the  failure 
by  defendants  charged  with  larceny  to  explain 
the  possession  of  stolen  property  recently  after 
it  had  been  stolen/^ 

Obviously,  the  facts  of  that  case  and  the  law 
involved  are  entirely  different  from  those 
involved  in  the  case  at  bar. 

Counsel  for  the  Government  claims  that  re- 
cent decisions  by  the  Supreme  Court  of  Mis- 
souri have  reversed  or  repudiated  the  earlier 
Missouri  decisions.  An  examination  of  these 
decisions  will  show  that,  as  to  the  facts  in- 
volved, they  are  utterly  inapplicable  to  the 
legal  situation  in  the  case  at  bar  and  now  pre- 
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sented  to  this  Appellate  tribunal  because  of 
the  instructions  of  the  trial  court.  They  in- 
volved comments  of  prosecuting  officers  and 
not  instructions  such  as  are  presented  for  con- 
sideration in  the  case  at  bar. 

In  the  case  of  State  v.  Raftery,  158  S.  W. 
585,  587,  referred  to  on  page  103  of  the  Gov- 
ernment Brief,  it  affirmatively  appears  that 
the  trial  Court  instructed  the  prosecuting 
attorney  ''not  to  comment  on  any  portion  of 
the  case  that  he  (defendant)  did  not  testify 
about.  I  will  ask  the  jury  to  disregard  that 
statement."  It  was  held,  on  appeal,  that  the 
rights  of  the  defendant  in  that  case  had  been 
fully  protected  by  the  instructions  of  the  trial 
Judge  to  disregard  the  uncalled  for  comments 
of  the  prosecuting  officer. 

In  the  case  at  bar,  the  trial  Judge  not  only 
refused  to  check  or  reprove  counsel  for  the 
Government  in  their  comments  upon  the  fail- 
ure of  the  defendant  to  explain  that  or  this  or 
some  other  matter,  which  they  deemed  of  an 
incriminating  nature,  but  the  trial  Court,  on 
more  than  one  occasion,  stated  in  the  presence 
of  the  jury  that  he  would  instruct  the  jury  in 
accordance  with  the  arguments  of  counsel  for 
the  Government. 
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The  next  case  referred  to  by  counsel  for  the 
Government  in  their  Brief,  on  pages  103-109, 
is  that  of  State  v.  Larkin,  157  S.  W.  600-4. 
That  case  involved  comments  made  by  the 
prosecuting  attorney  in  his  argument  to  the 
jury.  It  certainly  did  not  involve  an  instruc- 
tion, such  as  is  presented  in  the  case  at  bar. 
It  was  held  that  the  trial  Court  had  fully  pro- 
tected the  rights  of  the  defendant  in  that  case 
in  stating :  "The  court  has  said  to  stay  within 
the  record  and  that  should  not  be  commented 
on."  The  Supreme  Court  of  Missouri,  after 
an  elaborate  examination  of  the  statutes  of 
that  State  applicable  to  the  rights  of  a  defend- 
ant as  a  witness  in  his  own  behalf  and  a  review 
of  a  number  of  authorities  relating  to  the 
rights  of  prosecuting  attorneys  to  comment 
upon  the  testimony  given  by  defendant,  con- 
cluded: "That  the  point  made  by  the  defend- 
ant touching  the  comment  of  the  prosecuting 
attorne}^,  so  far  as  the  objection  thereto  was 
applicable  to  the  facts,  was  allotvahle."  (See 
page  607.)    The  court  also  stated,  on  page  604 : 

"Leaving  for  a  moment  the  broad  and 
ever  recurring  question  of  the  right  of 
prosecuting  attorneys  to  comment  upon 
the  failure  of  a  defendant  who  takes  the 
stand,  to  testif}^  to  facts  within  his  knowl- 
edge, or  to  facts  and  statements  attributed 
to  him,  we  might  say  in  passing  that  upon 
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the  record  and  outside  of  this  question 
there  is  no  warrant  in  the  testimony  for 
the  statement  of  the  prosecuting  attorney. 
*  *  *  In  our  view  the  chief  vice  in  the 
utterance  of  the  prosecuting  attorney  in 
this  behalf  arose  from  the  fact  that  he  tvas 
not  correctly  quoting  what  the  record 
sliotved." 

The  case  was  reversed  on  this  and  other 
grounds  and  sent  back  for  a  new  trial.  In  view 
of  what  the  Supreme  Court  of  Missouri  stated, 
as  to  the  comments  of  the  prosecuting  attor- 
ney, we  submit  that  much  of  its  opinion  is 
obiter  dictum.  Certainly  the  situation  in  that 
case  is  radically  different  from  the  one  pre- 
sented by  the  record  in  the  case  at  bar.  That 
case  involved  simply  comments  of  the  prose- 
cuting officer,  which  the  record  showed  were 
not  justified,  and  the  trial  Court  fully  pro- 
tected the  rights  of  the  defendant  by  instruct- 
ing the  prosecuting  attorney:  ''to  stay  within 
the  record  and  that  should  not  he  commented 
on."    (See  page  603.) 

But,  in  the  course  of  its  opinion,  the  Su- 
preme Court  of  Missouri  concedes  that  the 
rule  in  the  State  of  California  is  entirely  dif- 
ferent. As  we  have  seen,  the  rule  in  the  State 
of  California  is  the  same  as  that  which  exists 
in  the  Federal  Courts.  In  other  words,  "cross 
examination  is,  in  the  Federal  courts,  limited 
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to  the  matter  of  the  direct  examination,  and 
cannot  extend  beyond  the  facts  and  circum- 
stances which  are  a  part  of  or  connected 
directly  with  the  subject  matter  of  the  direct 
testimony."  (Language  of  Mr.  Justice 
Brewer  in  United  States  v.  Mullaney,  32  Fed. 
370.  See  authorities  set  forth  on  pages  28-30 
of  our  Opening  Brief  and  repeated  on  pages 
16-17  of  this  Reply  Brief.) 

The  rule  is  well  settled  and  is  thus  summar- 
ized in  CYC,  Vol.  12,  pp.  577-578: 

"In  those  states  where  the  accused  is 
subject  to  cross  examination  only  as  to 
those  matters  testified  to  on  his  direct  ex- 
amination, the  prosecution  cannot  com- 
ment upon  his  silence  on  cross-examina- 
tion as  to  matters  not  touched  upon  in 
direct  examination/^ 

See,  also, 

Cooley  Const.  Lim.,  (6th  ed.)  384-386; 
State  V.  Lurch,  12  Oregon,  99 ; 
State  V.  Graves,  95  Mo.  510 ; 
People  V.  O'Brien,  66  Cal.  602; 
Gale  V.  People,  26  Mich.  157; 
Fitzpatrick  v.  U.  S.,  178  U.  S.  304; 
Balliet  v.  United  States,  129  Fed.  Rep. 
689. 

As  to  his  examination  and  cross-examina- 
tion, the  defendant  stood  as  any  other  witness 
in  the  case,  but  he  was  still  within  the  protec- 
tion of  the  Constitution,  and  not  required  to 
furnish  evidence  against  himself. 
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It  is  clear  that  the  prosecuting  attorneys  had 
no  right  to  interrogate  defendant  concerning 
anything  not  relevant  to  his  examination  in 
chief,  and  for  the  stronger  reason,  the  trial 
Judge  had  no  right  to  comment  or  instruct 
where  the  prosecutor  could  not  inquire,  and  the 
jury  should  not  have  been  directed  to  draw 
adverse  inferences  from  a  reserve  which  the 
law  holds  sacred  against  intrusion. 

The  fact,  therefore,  that  defendant  Diggs 
went  upon  the  stand  and  testified  did  not 
justify  the  instructions  complained  of. 

All  of  the  authorities  referred  to  in  the  case 
of  State  V.  Larldn,  supra,  and  also  referred  to 
by  counsel  for  the  Government  in  their  Brief 
on  pages  104-105,  and  also  a  few  other  cases, 
referred  to  on  pages  97-99,  involved,  with  per- 
haps one  or  two  exceptions,  the  propriety  of 
comments  made  by  prosecuting  attorneys  in 
their  arguments  to  the  jury  and  the  ever-recur- 
ring question  whether  the  comments,  under  the 
particular  and  peculiar  circumstances  of  each 
case,  were  justifiable.  IN  NOT  ONE  OF 
THOSE  CASES  WAS  THE  QUESTION 
PRESENTED  OF  INSTRUCTIONS  TO  A 
JURY  SUCH  AS  ARE  INVOLVED  IN 
THE  CASE  AT  BAR.  NOT  ONE  OF 
THOSE  DECISIONS  OR  AUTHORITIES 
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UPHOLDS  INSTRUCTIONS  SIMILAR 
TO  THE  ONES  PRESENTED  FOR  CON- 
SIDERATION TO  THIS  APPELLATE 
TRIBUNAL  IN  THE  CASE  AT  BAR. 
COUNSEL  FOR  THE  GOVERNMENT 
ARE  UNABLE  TO  CITE  TO  THIS  HON- 
ORABLE COURT  ONE  SINGLE  AU- 
THORITY UPHOLDING  THE  INSTRUC- 
TIONS GIVEN  BY  JUDGE  VAN  FLEET 
IN  THE  CASE  AT  BAR.  THE  CIRCUIT 
COURT  OF  APPEALS,  IN  THE  BALLIET 
CASE,  SEVERELY  CRITICIZED  AND 
HELD  TO  BE  REVERSIBLE  ERROR  AN 
INSTRUCTION  VERY  SIMILAR  TO  THE 
ONE  PRESENTED  FOR  CONSIDERA- 
TION IN  THE  CASE  AT  BAR.  THE 
REASONING,  THE  LOGIC,  OF  THE 
OPINION  RENDERED  IN  THE  BAL- 
LIET CASE  APPLIES,  WITH  PECU- 
LIAR FORCE,  TO  INSTRUCTIONS 
SUCH  AS  WERE  GIVEN  IN  THE  CASE 
AT  BAR.  THE  RATIONALE  OF  THE 
OPINION  IN  THE  BALLIET  CASE 
SHOWS  CLEARLY  AND  CONVINCING- 
LY THAT  SUCH  INSTRUCTIONS  AS 
WERE  GIVEN  IN  THE  CASE  AT  BAR 
ARE  ERRONEOUS,  MISLEADING,  AND 
INDICATE  A  HOSTILE  ATTITUDE  ON 
THE  PART  OF  THE  TRIAL  JUDGE. 
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In  closing  our  argument  on  tins  most  im- 
portant branch  of  tlie  case,  we  put  this  ques- 
tion to  this  Honorable  Court,  paraphrasing 
the  apposite  language  used  by  the  Circuit 
Court  of  Appeals  in  the  Balliet  case  (129  Fed. 
Rep.  689,  696) :  ''Are  you  able  to  say  with 
certainty,  as  you  must  be  to  uphold  the  ver- 
dict, that  the  defendant  was  not  prejudiced  by 
the  instruction?" 
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III. 

On  the  point  that  the  Court  erred  in  not 
instructing  the  jury  that  the  young  women 
were  accomplices,  Mr.  Roche  quotes  the  evi- 
dence given  for  the  Government  to  show  that 
they  were  not  accomplices,  but  he  ignores  the 
evidence  introduced  by  the  defendant  showing 
that  they  counseled  and  aided  the  defendant. 
The  act  in  which  they  took  part  was  a  crime — 
punishable  by  the  State  law,  and  the  young 
women  were  at  liberty,  on  bail,  at  the  time  on 
an  accusation  charging  them  with  an  offense. 
The  law  as  to  accomplices  is  based  upon  the 
theory  that  when  two  persons  are  implicated 
in  an  act,  or  a  series  of  acts,  for  which  both 
may  be  punished  in  some  tribunal,  and  one 
attempts  to  throw  all  the  blame  upon  the 
other,  the  jury  should  be  told  to  view  with 
suspicion  the  testimony  of  the  person  seeking 
to  shield  himself  and  incriminate  the  other. 
It  is  immaterial  whether  the  young  women 
could  be  punished  under  the  Mann  law,  or 
under  the  State  law.  They  could  be  punished 
and  had  been  arrested  for  the  same  acts  for 
which  the  defendant  was  being  tried,  and  at 
the  time  of  the  trial  in  the  court  below  the 
cases  against  them  were  pending  in  the  State 
court.  They  had  been  arrested  and  held  as 
principals  equally  with  the  defendants  Diggs 
and  Caminetti. 
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IV. 


As  to  the  blood-stained  sheet,  the  counsel 
does  not  show  how  it  is  material  to  any  issue 
in  the  case.  It  gives  him  an  opportunity,  as 
it  gave  him  an  opportunity  during  the  trial,  to 
indulge  in  condemnation  of  the  defendant, 
when  it  proves  and  tends  to  prove  nothing.  It 
is  difficult  for  this  Court  to  conceive  of  the 
highly  sensational  manner  in  which  this  bloody 
sheet  was  carried  in  a  triumphal  procession 
from  the  safe  of  the  United  States  Attorney 
to  the  court-room,  exhibited  in  all  its  silent 
appeal  to  the  jury  for  vengeance  of  a  crime 
never  committed,  or  attempted,  or  dreamt  of, 
and  the  effect  that  this  absolutely  immaterial 
evidence  had  upon  the  minds  of  the  jury  and 
spectators. 

When  we  remember  that  the  e^ddence  was 
not  confined  to  the  limited  issue  tendered  by 
the  indictment,  but  it  was  sought  to  show  that 
the  defendant  was  a  moral  monster,  who  ought 
to  be  crucified,  and  when  it  was  sought  to  in- 
flame the  jury  to  such  a  degree  that  they  should 
lose  sight  of  the  issue  which  they  were  to  try, 
and  so  that  they  would  be  compelled  by  the 
pressure  of  public  opinion  assiduously  manu- 
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facturcd  to  bring  in  a  verdict  of  guilty  mtliout 
calmly  considering  the  evidence  on  the  issue 
they  were  trying,  we  can  easily  see  how  this 
evidence  prejudiced  the  defendant.  Mr.  Roche 
does  not  exjDlain  why  it  was  introduced,  but 
tries  to  gloss  it  over  as  of  no  consequence.  It 
was  of  great  consequence  in  inculcating  in  the 
minds  of  the  jury  the  belief  that  defendant 
should  be  punished  on  general  principles. 


ADDENDUM. 

After  this  Reply  Brief  had  been  printed,  we 
discovered  the  opinion  of  the  Circuit  Court  of 
Appeals,  on  reliearing,  in  the  case  of  Johnson 
V.  U.  S.,  published  in  215  Fed.  684,  685.  As  it 
contains  some  remarks  apposite  to  the  case  at 
bar  upon  the  subject  of  misconduct  of  the 
prosecuting  attorney  as  to  the  "blood  stained 
sheet,"  we  beg  leave  to  refer  to  the  same. 
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ADDENDUM. 

The  Circuit  Court  of  Appeals,  in  the  case  of 
Johnson  v.  U.  S.  215  Fed.  684,  685,  when  con- 
sidering the  case  on  rehearing,  said,  of  a  situa- 
tion and  act  of  misconduct  on  the  part  of  the 
prosecuting  attorney  similar  to  that  which  took 
place  as  to  the  "blood-stained  sheet"  in  the 
case  at  bar : 

"In  his  opening  statement  the  govern- 
ment's attorney  said: 

'Another  immoral  purpose  is  one  too 
obscene  to  mention,  the  purpose  being  for 
defendant  to  compel  these  women  to  com- 
mit the  crime  against  nature  upon  his 
body.  We  will  demonstrate  that  beyond 
any  reasonable  doubt  to  you,  gentlemen, 
before  the  close  of  this  case. ' 

We  must  assume  that  the  government's 
attorney,  when  he  made  the  statement, 
believed  he  could  produce  the  evidence. 
But  at  some  time  before  he  closed  he  knew 
that  the  picture  he  had  drawn  of  the  negro 
pugilist  could  not  be  verified.  Yet  not 
until  after  defendant's  attorney  had  made 
a  motion  to  that  effect  after  the  close  of 
the  government's  case  were  the  crime 
against  nature  counts  withdrawn  from  the 
consideration  of  the  jury.  A  desire,  if  not 
a  duty,  to  be  fair  should  have  led  the  gov- 
ernment's attorney  to  withdraw  that 
heinous  charge  the  MOMENT  he  knew  it 
could  not  he  substantiated." 
In  the  case  at  bar,  it  is  not  so  much  what  the 
government's  attorney  said,  as  what  he  did. 
His    act,    in    exhibiting    the    "blood-stained 
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sheet"  to  the  jury  and  permitting  the  impres- 
sion insidiously  to  creep  into  their  minds  that 
the  sheet  exhibited  mute  but  horrible  evidence 
of  the  violation  of  the  virginity  of  the  Norris 
girl  by  Caminetti,  spoke  more  forcibly  and 
prejudicially  than  words. 

Even  the  learned  trial  Judge  became  imbued 
with  the  same  horrible  idea,  for  when  the  testi- 
mony was  brought  out  by  Mr.  Roche  that  the 
sheet  was  soiled,  he  said :  * '  The  Court :  When 
you  say  *  soiled'  do  you  mean  soiled  with  blood? 
A.  Yes  sir."  (Transcript  of  Record,  pp.  207- 
208.  See  also  testimony  fully  set  forth  on  pages 
120-121  of  our  Opening  Brief.) 

It  would  be  an  insult  to  the  intelligence  and 
ability  of  the  Government  attorneys  to  assume 
that  they  had  not  fully  interrogated  Lola  Nor- 
ris before  she  ever  went  on  the  witness  stand 
and  knew,  just  as  she  testified,  that  the  "blood- 
stained sheet"  was  not  the  mute  and  horrible 
evidence  of  any  violation  of  her  virginity  but 
was  just  as  she  testified :  '*!  first  learned  that 
I  had  become  sick  that  night,  when  I  arose  in 
the  morning.  I  took  the  night  gown  into  the 
front  room  and  told  Miss  Warrington  to  put 
it  into  the  valise.  She  said  it  would  be  better 
to  leave  it  there.  That  night  gown  was  finally 
left  in  the  front  bedroom.    I  returned  to  the 
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rear  bedroom  that  morning  to  complete  put- 
ting on  my  wearing  apparel.  /  put  one  of  the 
sheets  mto  the  closet.  There  tvas  some  dis- 
coloration/' (Transcript  of  Record,  p.  276. 
See  also  testimony  fully  set  forth  on  pages 
132-133  of  our  Opening  Brief.) 

The  conduct  of  the  Government  attorney 
was  not  only  most  reprehensible  but  it  was 
most  cruel  and  inexcusable.  As  we  have  stated, 
if  he  knew  anything  about  his  case  at  all,  he 
must  have  known  the  true  state  of  facts  rela- 
tive to  the  ''blood-stained  sheet."  If  he  did 
not  know  the  true  state  of  facts  relative  to  the 
blood-stained  sheet,  he,  as  a  public  prosecutor, 
SHOULD  HAVE  KNOWN  THE  TRUE 
STATE  OF  FACTS.  At  any  rate,  the  mo- 
ment Lola  Norris  testified  as  to  the  "blood- 
stained sheet,"  he  then  knew  of  his  terrible 
mistake  and  it  should  have  been  his  desire,  if 
not  alone  his  duty,  to  withdraw  or  explain  this 
heinous  piece  of  evidence,  'Hhe  moment  he 
knew  it  could  not  he  substantiated/'  The  lan- 
guage above  quoted  of  the  Circuit  Court  of 
Appeals  in  the  Johnson  case  might  well  be 
paraphrased,  to  apply  to  the  case  at  bar,  as 
follows : 

"We  must  assume  that  the  Government's 
attorney,    when    he    introduced    the    'blood- 
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stained  sheet,'  believed  it  to  be  evidence  of 
the  violation  of  the  virginity  of  Lola  Norris. 
But  at  some  time  before  he  closed  he  knew 
that  the  picture  he  had  drawn  of  the  *  blood- 
stained sheet'  could  not  be  verified.  Yet  not 
until  after  the  defendant  had  closed  his  case, 
in  fact,  after  both  prosecution  and  defendant 
had  closed  their  case,  was  the  'blood-stained 
sheet'  explained  to  the  jury.  A  desire^  if  not 
a  duty,  to  be  fair  should  have  led  the  Govern- 
ment's attorney  to  withdraw  or  explain  that 
heinous  piece  of  evidence  the  MOMENT  he 
knew  it  could  not  be  substantiated/' 

In  the  case  at  bar,  the  Government  attorney 
did  not  withdraw  or  explain  the  heinous  piece 
of  evidence  the  MOMENT  he  heard  the  testi- 
mony of  Lola  Norris,  nor  did  he  withdraw  or 
explain  it  before  he  closed  the  case  for  the 
prosecution.  He  made  no  attempt  whatever  to 
do  an3i;hing  to  correct  the  horrible  impression 
that  jury  and  trial  Judge  and  the  attorneys 
for  the  defense  all  had  received  as  to  the  pur- 
pose of  offering  in  evidence  the  ''blood-stained 
sheet"  until  the  defense  had  rested  and  the 
evidence  was  all  in  and  the  case  was  about  to 
go  to  the  jury  for  argument. 

Furthermore,  as  we  have  already  seen,  the 
"blood-stained  sheet"  was  something  that  had 
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to  do  between  Lola  Norris  and  Caminetti,  and 
the  evidence  shows  that  the  defendant  Diggs 
had  nothing  whatsoever  to  do  with  it,  and  yet 
it  was  permitted,  over  objection  and  exception, 
to  be  introduced  in  evidence  in  a  prosecution 
against  the  defendant  Diggs,  and  the  horrible 
impression  was  permitted  by  the  Government 
attorneys  to  creep  into  the  minds  of  the  trial 
Judge  and  jury  that  the  "blood-stained  sheet" 
was  the  silent  but  heinous  evidence  of  the  vio- 
lation of  a  chaste  young  woman.  Obviously, 
the  object  of  the  offering  of  such  evidence  was 
simply  to  inflame  the  minds  of  the  jury.  At 
all  events,  it  was  error  and  misconduct  of  the 
grossest  character,  and  we  respectfully  submit 
that  our  views  in  this  respect  are  fully  sup- 
ported by  the  expression  of  opinion,  above 
quoted,  declared  in  the  case  of  Johnson  v. 
United  States,  215  Fed.  Rep.  684,  685. 

In  another  respect,  the  case  of  Johnson  v. 
United  States,  215  Fed.  Rep.  684,  686,  is 
applicable. 

It  will  be  recalled  that  the  prosecuting  attor- 
neys attempted  to  show,  and  actually  put  ques- 
tions to  the  defendant  Diggs  on  cross  examina- 
tion, that  Uiggs  had  in  the  course  of  the  trial 
and  in  the  presence  of  the  jury,  during  the 
cross  examination  of  Miss  Warrington,  repeat- 
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edly  suggested  to  his  counsel  questions  to  be 
propounded  to  Miss  Warrington.  Objection 
and  exception  was  taken  to  this  line  of  conduct, 
and  it  was  assigned  as  error  and  misconduct 
and  the  trial  Judge  was  asked  to  instruct  the 
jury  to  disregard  the  misconduct  of  the  prose- 
cuting attorneys,  to  which  he  replied:  "I  will 
instruct  the  jury  at  the  proper  time  for  in- 
structing them."  (Transcript  of  Record,  pp. 
355-357.)  It  is  to  be  noted  that  the  trial  Court 
absolutely  failed  to  instruct  the  jury  at  any 
time  as  requested  by  counsel  for  the  defendant 
or  when  delivering  his  charge  to  the  jury.  In 
fact,  he  permitted  the  Government  attorneys 
to  argue  to  the  jury:  (Mr.  Sullivan)  :  *' Coun- 
sel for  the  defense,  prompted  hy  the  defendant, 
put  these  questions  to  Marsha  Warrington." 
(Transcript  of  Record,  pp.  368-369.) 

The  Circuit  Court  of  Appeals,  in  the  John- 
son case,  in  speaking  on  page  686  of  Volume 
215  of  the  Federal  Reporter,  of  certain  ques- 
tions asked  of  the  defendant  Johnson  on  cross 
examination,  used  the  following  language, 
which  we  deem,  on  principle,  applicable  to  the 
situation  above  referred  to  in  the  case  at  bar : 

"A  cross-examiner,  for  the  purpose  of 
stand  from  his  own  admissions,  may  go 
showing  the  character  of  the  party  on  the 
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into  collateral  matters,  but  be  is  bound  by 
tbe  answers  he  obtains.  What  becomes  of 
the  rule  if  the  cross-examiner,  after  ob- 
taining a  direct  answer,  is  permitted  to 
persist  in  repeating  insinuating  questions 
with  the  obvious  object  of  having  his  innu- 
endoes taken  in  preference  to  the  sworn 
answer?  If  this  negro  pugilist  had  ad- 
mitted that  he  had  'beaten  up'  white 
women  he  might  well  have  been  character- 
ized as  a  'brute.'  The  last  four  questions, 
and  many  of  the  others,  were  of  the  most 
pernicious  type. 

These  matters  might  not  of  themselves 
lead  to  a  reversal.  They  have  been  given 
to  show  the  atmosphere  of  prejudice  that 
pervades  the  record.  They  afford  the  set- 
ting in  tvhich  must  he  viewed  an  erroneous 
admission  of  evidence.  One  witness  was 
called  on  rebuttal.    He  was  asked : 

'Q.  State  the  conversation  you  had  on 
Christmas  Eve,  1910,  with  defendant  re- 
specting Etta. 

'A.  He  asked  me  to  go  to  the  hospital 
with  him  to  call  upon  her.  He  told  me  he 
had  had  a  fight  with  her  at  Bob  Mott's 
Cafe  on  State  Street.' 

The  giving  of  this  testimony  was  duly 
objected  to.  We  find  nothing  in  tlie  record 
to  justify  the  injection  into  the  case  of  the 
collateral  question  whether  defendant  ex- 
ercised his  fighting  abilities  upon  women. 
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When  the  situation  thus  improperly  cre- 
ated is  measured  against  the  doubtfully 
sustainable  prostitution  counts,  we  are  all 
convinced  that  defendant  did  not  have  a 
fair  trial  of  that  issue.'' 
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V. 

As  the  other  points  discussed  by  Mr.  Roche 
are  fully  discussed  in  our  Opening  Brief,  we 
shall  not  discuss  them  here. 

Respectfully  submitted, 

ROBERT  T.  DEVLIN, 
MARSHALL  B.  WOODWORTH, 
NATHAN  C.  COGHLAN, 
S.  LUKE  HOWE, 

Attorneys  for  Plaintiff  in  Error. 
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